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JOINT APPENDIX 


Docket Entries 


Date Proceedings 
1960 
Oct. 3—Complaint, appearance Exhibits 1, 2, 3 & 4 filed. 
Oct. 3—Summons, copies (6) and copies (5) of Complaint 
issued #1 Atty. Gen. ser. 10-19; ser. 110-4 2 & 3 


ser. 10-5 U.S. Atty. ser. 10-10. 
1961 


Feb. 16—Answer of defts to complaint ¢/m 2-16-61. ap- 
pearance of Oliver Gasch, Edward P. Troxell, 
John F. Doyle and Harold D. Rhynedance; filed. 


May 11—Motion of defts. for summary judgment ¢/m 5- 
11-61; statement of material facts; 1 P & A; Ex- 
hibits A & B; M. C. 5-11-61, filed. 


2 
Docket Entries 


Date Proceedings 


May 92—Consent order substituting J. Edward Day as 

party deft. in place of Arthur E. Summerfield ; 

and substituting John W. Macy as party deft in 
place of Roger ‘W. Jones (N) Youngdahl, J. 


Sept. 4—Motion of pltf for summary judgment ; pP&Ain 
support of pltf’s motion and in opposition to 
defts’ motion ¢/s 9/1/61; statement of material 

facts; M. C. 9/1/61 filed 

Oct. 5—Opposition of deft to pltf’s motion for summary 

judgment; Exhibits 1, 1A, 1B, 2, 3 filed 


Oct. 90—Transcript of proceedings of 10-18-61; pp- 1-5 
Reporter, Parthenia H. Mallon (Court Copy) 
filed 


Oct. 25—Order granting defts’ motion for summary judg- 
ment; denying pltf’s motion for summary judg- 
ment; dismissing complaint. micro. 10-26-61 (N) 

Holtzoff, J. 


Oct. 30—Memorandum of opinion denying pltf’s motion for 
summary judgment and granting defts motion for 
summary judgment (N) (Signed Oct. 18, 1961) 

Holtzoff, J. 


Nov. 15—Cost bond on appeal of pltf in amt of $250.00 with 
U.S. F. & G. Co. approved and filed 


Nov. 15—Notice of appeal of pitt; deposit by Rogge $5.00 
copies (2) mailed to David C. Acheson filed 


Complaint 
[Filed October 3, 1960] 


IN THE 
DISTRICT COURT OF THE UNITED STATES 
For THE District or CoLUMBIA 
Civil Action No. 3255-60 


——_—_____¢. 


Conran C. Eustace, 
552-20th Avenue, 
San Francisco 21, California, 
Plaintiff, 
against 


ArtHour EB. SuMMERFIELD, individually and as Postmaster 


General of the United States; Rocrr W. Jones, individu- 
ally and as Chairman of the United States Civil Service 
Commission; Barsara Danperson and Frepericx J. Law- 
Ton, individually and as members of the Unirep Starrs 
Crviz Service ComMIssION, 


Defendants. 


——______4 


Plaintiff, by his attorneys, for his complaint herein, al- 
leges as follows: 


1. This is an action for declaratory judgment and other 
equitable relief to restore plaintiff to employment in the 
United States Post Office Department; said action arises 
under the Constitution and laws of the United States and 
involves a matter in controversy, exceeding sum or value 
of Ten Thousand ($10,000.00) Dollars, exclusive of interest 
and costs. 
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2. Jurisdiction of the Court arises under and by virtue 
of Sections 11-305 and 11-306 of the District of Columbia 
Code and Sections 1331, 1332, 2201, and 2202 of Title 28, 
United States Code. Jurisdiction is also based on the First 
and Fifth Amendments of the Constitution of the United 
States. 


3. Plaintiff is a native-born citizen of the United States, 
a resident of the State of California, and brings this action 
in his own right. Plaintiff is a veteran of World War II 
and a “‘veteran’s preference eligible’? under and by virtue 
of the Veteran’s Preference Act of 1944, 58 Stat. 390, as 
amended, 5 U. S. C. Section 863. 


4, Defendant, Arthur E. Summerfield, is an individual] 
doing business and, on information and belief, residing in 
the District of Columbia, and is the Postmaster General of 


the United States; said defendant is sued individually and 
as Postmaster General. Defendants, Roger W. Jones, Bar- 
bara Danderson and Frederick J. Lawton are individuals 
doing business and, on information and belief, residing in 
the District of Columbia, and are respectively, Chairman 
and members of the Civil Service Commission. 


5. Prior to on or about February 12, 1958, plaintiff was 
employed by the Post Office Department as a Distribution 
Clerk, in San Francisco, California; plaintiff’s earnings 
in said position and grade were in excess of Four Thousand 
($4,000.00) Dollars per annum. 


6. At all times hereinafter mentioned plaintiff was the 
duly elected president of Local 1136 of the United Postal 
Workers Union affiliated with the United Postal Workers 
Industrial Council and the Industrial Union Department of 
the American Federation of Labor and Congress of Indus- 
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trial Organizations (AFL-CIO). Local 1136 is referred to 
herein as the ‘“‘Postal Workers Union.’’ 


7. The Postal Workers Union is a voluntary unincor- 
porated labor association of postal employees and is not 
affiliated with any outside organization imposing any obli- 
gation or duty to engage in or assist in a strike against the 
United States. Said Union has among its objects the im- 
provement of the wages, hours, and conditions of employ- 
ment of its members and promoting legislative action with 
respect to the foregoing. 


8. On or about October 16, 1957, a resolution was duly 
enacted at a membership meeting of the Postal Workers 
Union to engage in handbill distributions and informational 
picketing concerning the wages, hours, and working condi- 
tions of postal employees. 


9. Thereafter and on or about November 27, 1957, 
plaintiff together with other members of the Postal Work- 
ers Union, engaged in peaceful informational picketing and 
distributed handbills protesting the working conditions of 
postal employees. Said picketing and handbill distribution 
occurred on a public street in front of the Post Office in the 
City of San Francisco during non-working hours and was 
pursuant to the aforesaid resolution of the Postal Workers 
Union. 


10. On or about February 12, 1958, the defendant Ar- 
thur E. Summerfield instituted a removal proceeding 
against the plaintiff because of his activities on behalf of 
the Postal Workers Union, namely his picketing and dis- 
tributing handbills protesting the state of working condi- 
tions of postal workers on the 27th day of November 1957, 
as aforesaid. This activity of plaintiff was made the sub- 
ject of written charges by the defendant Arthur E. Sum- 
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merfield which were received by plaintiff on or about Feb- 
ruary 12, 1958. A copy of said charges is annexed hereto 
and made part hereof as ‘‘Exhibit 1.” 


11. On or about February 14, 1958 and in his written 
answer to the aforesaid charges (Exhibit 1) on February 
24, 1958, the plaintiff, as a ‘‘veterans preference eligible’’, 
requested the opportuntiy to personally answer the afore- 
said charges pursuant to Section 14 of the Veteran’s Pref- 
erence Act (Public Law 359, 78th Cong., June 27, 1944), 
Section 863 of Title 5, United States Code. A copy of plain- 
tiff’s answer is annexed hereto and made part hereof as 
‘<Exhibit 2’. 


12. Defendant Arthur E. Summerfield, failed to afford 
plaintiff an opportunity to personally answer the aforesaid 
charges as required by Section 863 of Title 5, United States 
Code. Defendant Arthur E. Summerfield, by one of its 
employees, met with plaintiff on or about February 27, 
1958, pursuant to his aforesaid requests to personally an- 
swer the charges, but expressly refused to answer any 
questions or discuss the merits or substance of charges and 
the removal proceeding instituted against plaintiff, as afore- 
said. 


13. On or about March 13, 1958, defendant Arthur E. 
Summerfield, by his assistant J. M. McKibbin, removed and 
discharged plaintiff as an employee of the Post Office De- 
partment. Said removal and discharge was made effective 
as of March 19, 1958. 


14. Thereafter on or about March 28, 1958, plaintiff 
duly appealed his removal from the Post Office Department 
as aforesaid. Said appeal was made pursuant to Section 
14 of the Veteran’s Preference Act of 1947, Section 863 of 
Title 5, U. S. C., and directed to the Civil Service Com- 
mission. 
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15. After a hearing conducted on September 10, 1958, 
the Regional Director of the Civil Service Commission on 
or about November 14, 1958 issued written findings and 
recommendations sustaining the removal of the plaintiff 
from the Post Office Department. A copy of said findings 
and recommendations is annexed hereto and made part 
hereof as ‘‘Exhibit 3’. 


16. On or about March 23, 1960, the Board of Appeals 
and Review of the Civil Service Commission sustained the 
removal of plaintiff from the Post Office Department. Said 
action of the Civil Service Commission was exclusively 
based upon the plaintiff’s picketing and distributing of 
handbills as a member of the Postal Workers Union on 
November 27, 1957, as aforesaid. The Commission con- 
cluded that although plaintiff’s picketing and distributing 
handbills does not set forth an independent cause for dis- 


charge action and does not constitute misconduct by plain- 
tiff as a postal employee it nevertheless concluded that 
plaintiff’s aforesaid conduct was unbecoming of a postal 
employee and tended to bring the Post Office Department in 
disrepute. A copy of the findings and decision of the Board 
of Appeals and Review of the Civil Service Commission as 
annexed hereto and made part hereof as ‘‘Exhibit 4’’. 


17. The action of the defendants in refusing to grant 
plaintiff the opportunity to personally answer the charges 
(Exhibit 1) was null and void and in violation of Section 
14 of the Veteran’s Preference Act, 58 Stat. 390, as amended, 
5 U. S. C. Section 863; and the Rules and Regulations of 
the Post Office Department and the Civil Service Commis- 
sion adopted pursuant thereto. Said action was arbitrary 
and capricious and not in good faith. 


18. The action of the defendants in removing the plain- 
tiff from his employment in the Post Office Department was 
arbitrary and capricious and in the nature of a reprisal 
for his having engaged in picketing and distribution of 
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handbills together with other members of the Postal Work- 
ers Union protesting working conditions of postal em- 
ployees. Said action was null and void and in violation of 
Section 652 subdivisions (c) and (d) of Title 5, United 
States Code, and Chapter VII of the Postal Manual of the 
Post Office Department (Sec. 6, Act of August 24, 1912 
[Lloyd-LaFollette], as amended by Public Law 623,ap- 
proved June 10, 1948). 


19. There exists between plaintiff and defendants here- 
in an actual controversy, and plaintiff has instituted this 
action for the purpose, among others, of having the action of 
the defendant Arthur E. Summerfield in terminating plain- 
tiff’s employment with the Post Office Department, as afore- 
said, declared null and void and in violation of Section 14 of 
Veteran’s Preference Act, 58 Stat. 476 as amended, 5 
U. S. C. Section 863; in violation of the provisions of 
Chapter VII of the Postal Manual and the Rules and Regu- 
lations of the Post Office Department; in violation of Sec- 
tion 652 subdivisions (¢c) and (d) of Title 5, U. S. C.; and 
in violation of the First and Fifth Amendments to the 
Constitution of the United States. Plaintiff has also insti- 
tuted this action for the purpose of having the action of 
the defendants Jones, Danderson and Lawton, individually 
and as members of the Civil Service Commission, in refus- 
ing and denying his petition for appeal from the adverse 
decision of the defendant Arthur E. Summerfield declared 
null and void, as aforesaid. 


20. Plaintiff has exhausted all of the remedies available 
to him under applicable administrative procedures and has 
no adequate remedy at law other than the instant action 
under the jurisdiction conferred by this Court. 


21. By reason of the premises, plaintiff is entitled to 
relief against the defendants under the Federal Declaratory 
Judgment Act of June 14, 1934, Title 28 of the United 
States Code, Sections 2201 and 2202. 
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22. No prior application for this or any other relief has 
been made to this or any other Court. 


Wuezerorz, plaintiff demands and prays for the follow- 
ing relief: 


1. That the action of the defendant Arthur E. Summer- 
field in discharging plaintiff and the action of the defend- 
ants, Jones, Danderson, and Lawton in denying plaintiff’s 
petition of appeal therefrom, and refusing to restore him 
to his position in the Post Office Department be declared 
null and void and in violation of Section 14 of the Veterans’ 
Preference Act. 58 Stat. 390, as amended, U. S. C. Section 
863; and of 5 U.S. C. Section 652, subdivision (¢) and (d), 
and of Chapter VII of the Postal Manual of the Post Office 
Department; and of the Rules and Regulations of the Post 
Office Department and the Civil Service Commission; and 
of the First and Fifth Amendments to the United States 
Constitution. 


2. That the action of the defendant Arthur E. Summer- 
field in discharging plaintiff and the action of the defendants 
Jones, Danderson and Lawton in denying plaintiff’s peti- 
tion of appeal therefrom, and in refusing to restore him to 
his position in the Post Office Department be declared null 
and void and illegal and that said defendants in office 
actions be declared arbitrary, capricious, and not made in 
good faith. 


3. That plaintiff be ordered reinstated and restored to 
his former position; and 


4, For such action and further relief as to the Court 
may seem just and proper in the premises. 


Dicxstern & SHarimo, 
By /s/ Sidney Dickstein 
Swyey Dicksrerv 
1411 K Street, N. W., 
Washington, D. C., 
Attorneys for Plaintiff. 
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POST OFFICE DEPARTMENT 
OrFIce oF INSPECTOR 
G. B. Urtury 
INSPECTOR 
Case No. 91061-C 

Certified 
No. 5826481 

San Francisco, California, 

February 12, 1958 
Mr. Conrad C. Eustace 
552—20th Avenue 
San Francisco 21, California 


Dear Sir: 


In accordance with the provisions of Section 14 of the 
Veterans’ Preference Act, this is advance notice to you of 
at least 30 days that it is proposed to remove you from the 
service or take such other disciplinary action as may be 
determined to be appropriate for the following reasons: 


Crarce 1 


On November 27, 1957, between the hours of approxi- 
mately 8:00 a.m. and 9:00 a.m. you directed and/or partici- 
pated with others in a demonstration on the public side- 
walk at the Main Post Office, 7th and Mission Streets, San 
Francisco, California, during which demonstration you 
distributed or associated yourself with others engaged in 
distributing to the public printed handbills containng 
among other statements the following: 


“Would you vote for a STRIKE against such an 
employer? The Post Office Department is this em- 
ployer. What if he tells you that if you strike you 
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will be fired? The Postal workers in most other 
countries have this right. We do know these things! 
They say we cannot strike, but we can picket * * °. 
You, our fellow workers can help us now by naming 
the Post Office Department as ‘Unfair’ to organized 
labor.’’ 


These expressions taken in context with the rest of the 
handbill and the circumstances under which it was dis- 
tributed constituted the advocacy of the right to strike 
against the government or an agency thereof and is action 
contrary to the spirit and intent of the oath required of all 
Federal employees as follows: 


“‘T do solemnly swear (or affirm) that— 


“J do not and will not assert the right to strike 
against the government of the United States or 
any agency thereof while an employee of the gov- 
ernment of the United States or any agency 
thereof. 


“JT do further swear (or affirm) that I am not 
knowingly a member of an organizaton of gov- 
ernment employees that asserts the right to strike 
against the government of the United States or 
any agency thereof and I will not while an em- 
ployee of the government of the United States 
or any agency thereof, become a member of such 
an organization.’’ 


Cuarce 2 


The demonstration identified in Charge #1, in which 
demonstration you participated, tended by its nature and 
by the content and format of the placards displayed and 
the handbills offered for distribution to the public par- 
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ticularly the emphasis placed in the format upon such 
words as ‘‘Sraerke”’ and ‘‘Unram”, to create the false im- 
pression that a strike was in progress against the Post 
Office Department. A sample copy of the printed handbill 
and a photograph showing the placards are attached as 
attachments 1 and 2. 


CuarcE 3 


During the demonstration identified in Charge #1 you 
distributed or associated yourself with others engaged in 
distributing to the public printed handbills (attachment 
+1) complaining of the pay and other employment con- 
siderations established by law for postal employees and 
calling upon the public to brand the Post Office Department 
as unfair to organized labor for adhering to the laws 
governing postal pay and postal employment. 


CHaRcE 4 


The handbill (attachment #1) identified in Charge #1 
called upon the public to brand the Post Office Department 
as unfair to organized labor because of 


(a) alleged unsatisfactory pay provisions, which 
provisions are prescribed by law. 


(b) restrictions on political activity, which re- 
strictions are imposed by law (the Hatch Act). 


CHarcE 5 


The handbill identified in Charge #1 and appearing as 
attachment +1, untruthfully implies that postal employees 
have no rights where in fact 


(a) Sections 744.31, 746.16 and 741.1 of the Postal 
Manual guarantee to employees the right to join or 
refrain from joining employee organizations. 
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(b) Sections 744.32 and 741.2 of the Postal 
Manual recognize the right granted by law to protect 
employees to petition Congress and grant the right 
to communicate their desires to postal officials. 


(c) Section 744.33 of the Postal Manual recog- 
nizes the right of postal employees to serve as of- 
ficials of religious, fraternal or civic organizations 
of a nonpolitical nature. 


(d) Part 746 of the Postal Manual provides to 
postal employees the right to appeal any grievance 
through established channels to the Postmaster Gen- 
eral, and guarantees freedom from restraint, inter- 
ference, coercion, discrimination or reprisal in the 
exercise of such right. 


Cxrarce 6 


During the course of the demonstration identified in 
Charge +1, there was distributed to representatives. of 
the press, a mimeographed press release bearing the date of 
November 27, 1957, and the name of Thomas H. Monroe as 
an officer of the United Postal Workers. That release 
refers to the postal management as an “autocratic dic- 
tatorship’’ and falsely states, despite the provision of 
Postal Manual Section 746.1, entitled Grievance Policy, 
and Section 746.2, entitled Grievance Procedure, that ‘‘we 
do not have a grievance procedure, only a ‘“Kangaroo 
Court.”? (A copy of this press release is attached as 
attachment #3.) 


Cuarce 7 


The press release identified above in Charge #6 and 
attachment #3 is contemptuous toward and insulting to 
your official superior, Mr. Melvin A. Ostrom, then Acting 
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Assistant Postmaster, San Francisco, California, in that it 
likens him by means of his initials, M. A. O., to one of the 
leaders of Communist China, Mao Tze-tung, using the 
following citation: ‘‘Red China is not the only place having 
a ‘MAO’. Orders in the San Francisco Post Office have 
been signed this way for years.’? This publicly disre- 
spectful, contemptuous and misleading reference to a 
properly constituted postal official in the performance of 
his official duties is conduct unbecoming a postal employee. 


Cuarce 8 


Participation in the demonstration identified on Charge 
+1 was conduct tending to bring the Post Office Department 
into disrepute. 


CHarcE 9 


Participation in the demonstration identified in Charge 
#1 was conduct unbecoming to a postal employee. 


You are hereby given five (5) days from the receipt of 
this letter of charges within which to reply personally and 
in writing and to furnish affidavits or other evidence in 
support of your reply. If additional time is needed, it 
will be considered upon written application to me showing 
the necessity. After the expiration of this period, all of 
the facts in your case, including your reply and affidavits, 
if any, will be given careful consideration and you will be 
advised of the decision reached. 


Sincerely yours, 


/s/ G. B. Uttley 
G. B. Urriey 
Postal Inspector 
Box 3665, Rincon Annex 
San Francisco 19, Calif. 
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Mr. G. B. Uttley 

Office of Inspector 

Main Post Office 

San Francisco, California 


Dear Mr. Uttley: 


The following answer is made to the letter of charges 
dated February 12, 1958: 


In general, it is contended that the matters complained 
about are outside the jurisdiction of the Post Office Depart- 
ment, did not occur during working hours of the respondent 
and were in fact the lawful and proper activities of a labor 
union of which he is a member and which he was represent- 
ing. 


1. This charge alleges that the employee distributed or 
engaged with others in distributing handbills which advo- 
cated the right to strike against the government, and that 
he thereby violated his oath which states that he ‘‘will not 
assert the right to strike against the governmen rd 


The handbills in question were not prepared nor dis- 
tributed by Post Office employees as such but by members 
of a legitimate labor union, United Postal Workers Local 
1136, acting as representatives of said Union. In its pro- 
motional literature said organization declares as follows: 


‘<Q, Caw I BE ORDERED TO STRIKE? 


<©A. NO. Nowhere in our constitution is there any 


procedure for a strike. As government workers we 
are forbidden strike action. On the other hand, pick- 
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eting is not a strike. In the 1948 legislative attempt 
to obtain a much needed pay raise, which was blocked 
by anti-labor efforts, it became necessary to picket 
six large city post offices. This was necessary in 
order to obtain the publicity necessary to call our 
need to the attention of the public. The pay-raise 
was immediately passed by Congress and signed by 
the President. This is not the only time that the 
UPW has found it necessary to use picketing. Pickets 
have been and will be used to organize and to call 
the public’s attention to conditions that need cor- 
recting.’’ 


The peaceful and orderly picketing engaged in by mem- 
bers of the United Postal Workers Local 1136 before the 
Main Post Office, 7th and Mission Streets, San Francisco, 
on November 27, 1957 was lawful activity and the present 
proceeding seeks to penalize a member of said Union for 
engaging in said lawful union activities. Such activities fall 
outside the jurisdiction of the Post Office Department. They 
are an exercise of free speech under the U. S. Constitution. 


These charges have the effect if not the intention of 
injuring or possibly destroying a legitimate labor union 
because its activities do not conform to the wishes and 
desires of Management. This is a case pure and simple of 
Union busting on the part of Management and shows that in 
practice it does question ‘‘The right of employees to or- 
ganize and take certain actions as union members ° ° #2? 


Moreover, the handbills did not intend nor did they assert 
or advocate the right to strike against the government or an 
agency thereof. They list what the United Postal Workers 
Local 1136 regards as employee grievances against the Post 
Office and declares that the remedy rests with other workers 
because Post Office employees do nor have the right to strike 
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nor to work in political campaigns. There was nothing about 
the circumstances under which the handbills were dis- 
tributed, nor the quoted portions thereof taken in context, 
which alter these facts. Indeed, the allegation in Charge 1 
distorts the real meaning of the handbills. 


There was no violation of the Federal oath which pro- 
vides against asserting the right to strike. While there was 
not even advocacy of the right to strike, as alleged by the 
charges, this would not constitute a violation of the oath. 
While Government employees may not claim the right to 
strike, they may certainly advocate a change in the law. 


In addition, this charge lacks specificity and is vague and 
indefinite in that it fails to state what there is about the 
alleged context of the quoted expressions or the circum- 
stances under which the handbills were distributed which 
‘<eonstituted the advocacy of the right to strike against the 


government or an agency thereof and is action contrary 
to the spirit and intent of the oath required of all Federal 
employees * * °.”’ 


2. The placards and handbills used by the United Postal 
Workers Local 1136 in connection with the picketing of 
November 27, 1957 did wor create the false impression that 
a strike was in progress against the Post Office Department. 
The placards stated quite clearly “U.S. Post Office unFaIR 
We are not on stare,” and again, ‘‘U. S. Post Office Sweat 
Shop We do not srarke but Protest These Conditions.’’ 
Insofar as the handbills are concerned they state quite 
plainly, ‘‘They say we cannot strike * * * But we can picket’’. 
No one was deceived. The daily newspapers did not report 
that a strike was in progress but reported correctly the 
activities of the Union picket line. The format of the plac- 
ards and the handbills attracted attention but in no way 
misrepresented the activities that were taking place. The 
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allegation distorts the plain statements of the placards and 
the handbills. 


In any case, under the First Amendment, the activities 
complained about are the lawful activities of a labor union 
of which the respondent is a member and the employee, as 
a member of the union, may not be penalized for lawful 
union activities engaged in on his own time. 


3. The activities complained about in Charge 3 are the 
activities of United Postal Workers Local 1136 over which 
the Post Office has no jurisdiction. These were lawful and 
orderly activities of a labor union of which the respondent 
was amember. Management is seeking indirectly to control 
or destroy the activities of this Union by penalizing two of 
its members for its lawful activities. That Union and any 
other organization of which respondent may be a member 
and not asserting the right to strike may publicly object 
to and criticize Post Office Department wages and conditions 
of employment. This is a matter of opinion and an exercise 
of Free Speech under the First Amendment. The California 
CIO Convention, for example, on November 20, 1957 adopted 
a resolution which ‘‘Emphatically states that the Post Office 
Department of the United States is ‘Unfair to Organized 
Labor’.”? Management may not agree with the position 
taken by the United Postal Workers Local 1136 and the 
California CIO Convention, but the latter may certainly 
express these views publicly. Moreover, the United Postal 
Workers is not criticizing the Post Office Department “as 
unfair to organized labor for adhering to the laws govern- 
ing postal pay and postal employment.’’ This is merely 
Management’s misinterpretation of what the United Postal 
Workers have said. As a matter of fact, the Post Office 
Department has certain discretionary authority over certain 
wages and conditions of employment. The Department 
cannot blame the Congress for its policies and claim that it 
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is merely ‘‘adhering to the laws governing postal pay and 
postal employment.”’ The United Postal Workers believes 
it has just complaints against both Management and the 
Congress for the present sorry condition of postal em- 
ployees. 


4. The distinction between this charge and the previous 
one is not clear to the respondent, except that the Post Office 
Department has added that it has been blamed for the 
political restrictions of the Hatch Act. This charge is 
objected to on the ground that it is vague and ambiguous. 


Reference is made to the answer appearing in Item 3, 
which is incorporated herein and made a part hereof. In 
connection with both of these charges, it should be said 
that the Post Office Department ought to make clear to the 
Congress that certain pay provisions of the law are harm- 
ful to both the workers and the efficiency of the Postal 


Service. Since it does not, it is ‘‘unfair’’ not only to its 
employees and the Postal Service but to the Public to whom 
it owes the duty of furnishing the best possible postal serv- 
ice. 


Only two references are made in the leaflet to political 
activities by postal workers. The first asks the question: 
“Will you be fired for supporting a political candidate or 
party?’? The second is the statement that ‘““We cannot 
work in Political Campaigns, but you, our fellow-workers, 
ean.’? Because of the political restrains on them, Federal 
employees with grievances are compelled to call upon other 
workers who do not have these restraints to assist them. 
The handbill does nor suggest that the Post Office Depart- 
ment is ‘‘Unfair’’ because its employees are shackled by 
this law, but that certain inequities result from the opera- 
tion of this law. In consequence of the Hatch Act, Postal 
Workers do have a difficult time in securing a redress of 
their grievances. 
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In any case, these matters are all in the realm of opinion, 
and, under the First Amendment, may be freely expressed 
by the United Postal Workers, of which the respondent is 
a member. Management may not agree with these opin- 
ions, but they may be freely held and expressed by the mem- 
bers of the Union in the course of their union activities 
and on their own free time. 


5. Because of the question in the handbill, ‘‘Do you 
have no ‘Rights’ because it is a ‘Privilege’ to work for 
him?”’, it is alleged that the handbill ‘‘untruthfully im- 
plies that postal snplonees have no rights.’”’ Management, 
on the other hand, contends that postal workers have cer- 
tain rights and lists four of these alleged rights. 


a. It is contended that the Postal Manual guar- 
antees employees the right to join or refrain from 
joining employee organizations. The Postal Workers 
would answer that this ‘‘right’’ is an empty one be- 
cause Management does not have to recognize or 
negotiate with these organizations. 


b. Management, in effect, says that Postal Work- 
ers ought to be satisfied with petitioning Congress 
and communicating ‘‘their desires to postal officials.”’ 
The Postal Workers disagree. They say these 
‘rights’? are of little value unless they are but- 
tressed by the right to carry their case to the pub- 
lie. 


c. Management says the Manual allows postal 
workers ‘‘to serve as officials of religious, fraternal 
or civic organizations of a non-political nature.’’ The 
Postal Workers answer that this is not what they 
are contending for and it is almost meaningless as 
far as their jobs are concerned. What they want is 
a recognition of their labor union and decent wages 
and conditions. 
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d. Management also contends that postal workers 
have certain grievance procedures but the Postal 
Workers would point out that this.is no true grievance 
procedure. Management has discretion in allowing 
grievances to be heard, boards are weighted on the 
side of Management and their decisions are merely 
advisory. 


All of these matters fall in the realm of opinion, and 
certainly the opinions of the Postal Workers Union and 
its members do not have to coincide with those of Manage- 
ment, and, under the First Amendment, they may freely 
express these opinions on their own time and in a peaceful 
manner. 


6. The charge fails to connect the respondent with the 
press release except that it alleges it was distributed (by 


some persons not mentioned) during the course of the 
picketing. This charge is objected to on the ground that 
it is vague, indefinite, ambiguous and not in sufficient detail 
to allow the respondent to answer. 


The answer to Charge 5 is made a part of the answer to 
this charge. 


It is the opinion of the Postal Workers Union that the 
grievance machinery is not a true Grievance Procedure, 
that the procedure has been rigged in favor of Management 
and that it provides, in effect, a ‘‘Kangaroo Court.” The 
Postal Workers Union cannot see anything fair in a pro- 
cedure under which Management sits in judgment on its 
alleged misdeeds. The ‘‘Hearing Board’’ provided for 
is a farce. The aggrieved and Management both appoint 
representatives. These two must then agree upon a third 
party within five days oR MANAGEMENT APPOINTS THE THIRD 
party. All three must be Postal Workers and, therefore, 
under the authority of the Post Office Department. No im- 
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partial hearing board is permitted. In any case, the board 
has only advisory powers and its advice is often ignored 
by Management. 


In the opinion of the Postal Workers Union, where a 
union of postal workers is not recognized, where there is 
no ‘‘Union Security, Political Voice and freedom,’’ where 
there are no arbitration procedures, this is an ‘‘autocratic 
dictatorship.”’ 

Obviously, Management does not agree with these opin- 
ions and seeks to penalize an expression of them, even 
though these opinions were expressed by a legitimate labor 
union, allegedly during the course of peaceful picketing and 
on the employees’ own time. This is a violation of Freedom 
of Speech under the First Amendment. 


7. The charges fail to connect the respondent with the 
press release except that it was allegedly distributed to the 
press during the course of the picketing in question by 
some unnamed person or persons. Hence, the charge lacks 
specificity, is vague, ambiguous, indefinite and not in suffi- 
cient detail to allow respondent to make a proper defense 
thereto. 

The press release, as the charges admit, was not issued 
by any individual but by a labor union, the United Postal 
Workers, over the signature of Thomas H. Monroe its 
Secretary-Treasurer, and did not identify the M.A.O. who 
was referred to. All it said was the following: ‘‘Red 
China is not the only place having a ‘MAO’. Orders in the 
San Francisco Post Office have been signed this way for 
years.’’ The statement, a somewhat facetious one, is typi- 
eal of the kind of expressions that are bandied about in the 
course of union-employer differences where there are long- 
standing grievances. In this case, the statement is a rela- 
tively mild one. It was directed not against an individual 
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but against the authority of the office from which there is 
no appeal under any true grievance procedure. Conse- 
quently, the office may be said to have dictatorial powers 
and, in this instance, the initials of the incumbent or former 
Superintendent of Mails added up to ‘““MAO’’, the name 
of a Red China dictator, who used these initials in signing 
orders. The individual’s name was not mentioned and 
there was no intent to mislead or to be disrespectful or con- 
temptuous. 

In any case, the matter complained about was not charge- 
able to a postal worker but to the United Postal Workers, 
which was acting as an organization in issuing the press 
release in question. In so doing, it was exercising its 
rights under the First Amendment by publishing its opin- 
ions about an important public problem, the efficient opera- 
tion of an agency of the Federal Government—the Post 
Office Department. While Management may disagree with 
the nature and character of the criticisms contained in the 
press release, it may not indirectly penalize the organization 
for its statements by dismissing a member or members of 
the group who are in its employ. To allow this would 
abridge the freedom of expression guaranteed under the 
First Amendment. 


8. The United Postal Workers’ picketing or demon- 
stration, as Management chooses to call it, did not tend to 
bring the Post Office into disrepute. Rather it is the condi- 
tions complained about and which have been allowed to 
exist that may cause the Post Office to fall into disrepute. 

The public has the right to be informed about conditions 
of employment in the Post Office and Management may not 
reserve to itself the responsibility of telling the public as 
much as it wishes and in its own terms about how its busi- 
ness is being operated. 

In effect, these charges would gag criticism of the Post 
Office Department by organizations having postal workers 
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as members. If such organizations exercise their rights 
under the First Amendment, Management may attempt to 
dismiss any Post Office workers belonging to the organiza- 
tion. In this case, it has picked upon the leadership of a 
labor union which has dared to criticize the operation of 
the Post Office. In so doing, it possibly hopes to kill the 
union. That is nothing less than ‘‘union busting.’’ 

This charge is also objected to on the ground that it 
lacks specificity. It is vague, indefinite, ambiguous and not 
in sufficient detail to allow the respondent to present a 
defense. Just what was there about the picketing, in the 
opinion of Management, which would tend to bring the 
Post Office Department into disrepute? 


9. This charge is objected to on the ground that it lacks 
specificity. It is vague, ambiguous, indefinite and fails to 
provide sufficient details to allow the respondent to enter 
adefense. What was there about participation in the picket- 
ing by the United Postal Workers which is ‘‘conduct un- 
becoming to a postal worker’’? 

Certainly, there was nothing unlawful about the picket 
line. On the contrary, the United Postal Workers, a legiti- 
mate labor union, as mentioned above, was merely exercis- 
ing freedom of expression under the First Amendment to 
the Federal Constitution. These matters are in the realm 
of opinion. It was informing the public of conditions which 
it feels exist in the Department and about which the public 
has a right to be informed. 


The charges against me are a violation of Sections 
744.31, 746.16, and 741.1 of the Postal Manual, which sup- 
posedly guarantees workers the right to join unions and, 
therefore, the corollary right to participate in their activi- 
ties. 
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The charges against me are also a violation of Section 
744.32, and 741.2 in as much as they deprive me of the right 
to petition Congress and the Public. Moreover, they violate 
Section 746 of the Postal Manual since they are in the 
nature of a reprisal against me for appealing our griev- 
ances through the Public to the Congress of the United 
States. 

The employee renews his request for an opportunity to 
answer these charges before the proper Post Office official. 
Also, if any hearing is available under agency regulations, 
he would like to avail himself of it in due course so long as 
he does not thereby waive his rights under the Veterans 
Preference Act. 


San Francisco, February 24, 1958. 


Sincerely yours, 


/s/ Conrad C. Eustace 
Conran ©. Eustace 


26 


Exhibit 3, Annexed to Complaint 


Unrtep Srares Crvm Service Commission 
Tweirta Unrrep States Crvm Service Recion 
Orrice oF THE Director, SAN FRANcIsco, CALIFORNIA 


Appear or Conrav C. Eustace Unver Section 114 or THE 
VererANS’ PREFERENCE Act oF 1944, as AMENDED 


Nov 14 1958 


Position: Distribution Clerk 

Agency: U.S. Post Office San Francisco, California 
Action Appealed: Removal 

Findings: Agency Sustained 

Appellant’s Date of Birth: October 25, 1926 


Fixprxcs axp RECOMMENDATIONS OF THE U.S. Crvit Service 
Commission 


Nov 14 1958 


Mr. Conrad C. Eustace (Registered Mail 
552-20th Avenue Return Receipt Requested) 
San Francisco, California 


Assistant Postmaster General 
Bureau of Operations 

Post Office Department 
Washington 25, D. C. 


Mr. Ernest Besig 

Executive Director 

American Civil Liberties Union 
of Northern California 

503 Market Street 

San Francisco 5, California 
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Appeat or Connap C. Eustace Unver Section 14 oF THE 
Vererans’ PREFERENCE Act oF 1944, as AMENDED 


Part I. Inrropuction 


By letter dated March 28, 1958, received in the Twelfth 
Regional Office on March 31, 1958, Mr. Conrad C. Eustace 
appealed from the action of Mr. J. M. McKibbin, Assistant 
Postmaser General, Post Office Department, in removing 
him from the position of Distribution Clerk, PFS-4, Step 7, 
$4410 per annum, San Francisco, California Post Office, ef- 


fective March 19, 1958. 


PartII. Basis For ACCEPTANCE OF THE APPEAL 


Based upon appellant’s service in the Army of the 
United States from January 9, 1945 to January 22, 1947 
at which time he was honorably discharged, it was deter- 
mined that he is entitled to veterans preference. Appellant 
was first appointed to the Postal Service at San Francisco, 
California, November 8, 1949, becoming a Regular Clerk 
January 16, 1950. Appellant satisfactorily passed his pro- 
bationary period and was a career employee at the time of 
removal from the service. 

The action of removal giving rise to this appeal was an 
adverse action under the terms of the Veterans’ Preference 
Act of 1944, as amended, and under the Civil Service Com- 
mission’s Rules and Regulations. The appeal was mailed 
to this office within ten days after the effective date of re- 
moval. Accordingly, it was determined that this appeal is 
within the purview of Section 14 of the Veterans’ Prefer- 
ence Act of 1944, as amended. 


Part III. Examrvation or PROCEDURES 


The required written thirty days advance notice of pro- 
posed removal was issued to Mr. Eustace on February 12, 
1958 by Postal Inspector G. B. Uttley, San Francisco, Cali- 
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fornia (see Exhibit 1). That notification informed the ap- 
pellant of the reasons for the proposal and advised him 
of his right to answer the charges personally and in writing 
within a reasonable period of time. Appellant made writ- 
ten answer to the letter of charges by letter dated at San 
Francisco on February 24, 1958, and appellant made a per- 
sonal answer to Postal Inspector Uttley at San Francisco, 
California on February 27, 1958. Copies of the written re- 
ply and a transcript of the personal answer are contained 
in the file as Exhibits 2 and 8. 

Final decision to effect appellant’s removal for the 
reasons set forth in the notification of proposed adverse 
action was issued to Mr. Eustace by letter dated March 13, 
1958, signed by J. M. McKibbin, Assistant Postmaster Gen- 
eral, Post Office Department. Appellant was informed of 
his right to appeal that determination to this office within 
ten days after the date of removal. 

In answer to the notice of proposed adverse action, ap- 
pellant contended that the charges preferred, which shall be 
discussed hereinafter, were nonspecific, vague and ambigu- 
ous. Our review of the appeal leads us to conclude that the 
charges preciscly informed the appellant of the reasons for 
the proposal to effect his removal and were not nonspecific, 
vague or ambiguous. 

In making a personal answer to Post Office Inspector 
Uttley on February 27, 1958 and in the Commission’s hear- 
ing granted appellant on September 10, 1958, appellant’s 
representative argued to the point that appellant was de- 
nied the opportunity of answering the charges personally 
to the Post Office Department officials who were authorized 
to dismiss Mr. Eustace from the service. It is appellant’s 
contention that under the law he had a right to make per- 
sonal answer before an individual who had discretion to 
make final determination in the matter of appellant’s case 
and to decide whether upon the charges and the appellant’s 
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personal answer, there would be grounds to retain him in 
the Government’s employ. 

Section 14 of the Veterans’ Preference Act provides 
that a preference eligible employee whose discharge is 
sought shall be given at least thirty days’ notice in writing 
of the reasons for the proposed action. The preference 
eligible employee is entitled to a reasonable time for an- 
swering the notice of proposed adverse action personally 
and in writing. The law does not specify to whom the writ- 
ten or the personal answer may be made. In this matter, 
the appellant received a letter of charges from Postal In- 
spector G. B. Uttley and he made written answer and per- 
sonal reply to Mr. Uttley. During the course of the Com- 
mission’s hearing, the Post Office Department representa- 
tive stated (page 37, Report of Hearing) that the Depart- 
ment requires him to exercise judgment or discretion and 
to reach conclusions and make recommendations in a 
“charges”? case. No contention was made by the agency 
representative that a Postal Inspector is authorized to take 
disciplinary action and, in fact, such authorization was par- 
ticularly denied. We note in the record that the personal 
answer made to Postal Inspector Uttley was recorded ver- 
batim and was available for review by any person having 
administrative interest in the appeal at the Post Office De- 
partment level. In review of the contention that appellant 
did not have the right to answer personally, we must de- 
termine that the opportunity to make personal reply to the 
individual who initiated and issued the notice of proposed 
adverse action complied fully with the requirements of 
Section 14 of the Veterans’ Preference Act of 1944. 

In review of the manner in which the removal was 
effected, we determined that the procedural requirements 
of the law were met by the Officials of the Post Office De- 
partment in removing Mr. Eustace from employment. 


30 
Exhibit 3, Annexed to Complaint 


Parr IV. Devevopment ofr THE EVIDENCE 


Personal investigation was made at San Francisco, 
California and at Washington, D. C. in this appeal. Upon 
review of the evidence assembled by the investigation, ap- 
pellant requested that he be granted a personal hearing. 
A hearing was conducted at San Francisco, California on 
September 10, 1958 at which the appellant appeared, to- 
gether with his representatives, Mr. Ernest Besig, Mr. 
Thomas H. Monroe, and Mr. Frank White. The agency 
participated in the hearing, being represented by Postal 
Inspector George B. Uttley, Mr. Albert G. Bergesen, and 
Mr. Melvin A. Ostrom. A copy of the report of hearing is 
attached to this analysis. 


Parr V. Tue CuarcEs AND ANALYSIS OF THE EVIDENCE 


Charge #1 read: 


“‘On November 27, 1957, between the hours of 
approximately 8:00 a.m. and 9:00 a.m. you directed 
and/or participated with others in a demonstration 
on the public sidewalk at the Main Post Office, 7th 
and Mission Streets, San Francisco, California, dur- 
ing which demonstration you distributed or asso- 
ciated yourself with others engaged in distributing 
to the public printed handbills containmg among 
other statements the following: 


‘Would you vote for a STRIKE against such 
an employer? The Post Office Department is 
this employer. What if he tells you that if you 
strike you will be fired? The Postal workers in 
most other countries have this right. We do 
know these things! They say we cannot strike, 
but we can picket * * *. You, our fellow workers 
can help us now by naming the Post Office De- 
partment as ‘‘Unfair’’ to organized labor.’ 
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«These expressions taken in context with the rest 
of the handbill and the cireumstances under which it 
was distributed constituted the advocacy of the right 
to strike against the government or an agency thereof 
and is action contrary. to the spirit and intent of the 
oath required of all Federal employees as follows: 


‘J do solemnly swear (or affirm) that— 


‘J do not and will not assert the right to strike 
against the government of the United States or 
any agency thereof while an employee of the 
government of the United States or any agency 
thereof. 


‘I do further swear (or affirm) that I am not 
knowingly a member of an organization of gov- 
ernment employees that asserts the right to strike 
against the government of the United States or 
any agency thereof and I will not while an em- 
ployee of the government of the United States or 
any agency thereof, become a member of such an 
organization.’ ”’ 


The charge alleged that the appellant directed and/or 
participated with others in a public demonstration in front 
of the San Francisco Main Post Office on November 27, 
1957 when a picket line paraded for approximately one hour 
carrying signs and at which time printed handbills were 
given out to passers-by. Appellant contends that the action 
of the demonstrators did not constitute a strike and that 
there was nothing wrongful in establishing a picket line. 
Appellant contends that he did not assert the right to 
strike. The agency contends that the appellant’s action 
in the demonstration constituted the advocacy of the right 
to strike against the Government or the Post Office De- 
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partment and is contrary to the spirit and intent of the 
oath taken by all Federal employees to the effect that they 
do not and will not assert the right to strike against the 
Government of the United States and will not knowingly 
become a member of any organization of government em- 
ployees asserting the right to strike against the Govern- 
ment. 

In appellant’s written reply to the notice of proposed 
adverse action, he drew a distinction between strike activity 
and the activity of a picket line. He also contended that the 
demonstration occurred outside appellant’s working hours 
and that it was a lawful and proper activity of the organi- 
zation of which he is a member. At the hearing granted 
appellant on September 10, 1958, appellant’s representative 
acknowledged the restriction that government employees 
may not strike and may not assert the right to strike, but 
he further stated that government employees may advocate 
that postal employees should have the right to strike (page 
15, Report of Hearing). Appellant’s representative made 
the point that postal employees are restricted from striking 
against the Government and are forbidden to work in politi- 
cal campaigns and for this reason the postal employees, 
while they could not directly take such actions, were en- 
titled to appeal to other persons, the public, to assist them 
in securing a redress of their grievances. 

Reviewing the argument of the appellant, we find it 
difficult to arrive at a conclusion differing from that of 
the Post Office Department officials that appellant’s partici- 
pation and/or direction in the public demonstration of 
November 27, 1957 constituted the advocacy of the right 
to strike. A page distributed by the demonstrators on 
November 27 carried the statements: ‘‘Would you vote for 
a SreiKe against such an employer? Tue Post Orricz 
DEPARTMENT 18 Tu1s Emptoyer. What if he tells you that 
if you strike you will be fired? The Postal Workers in 
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most other countries have this right.’” We think that such 
statements leave little question as to the meaning of the 
words. The public, which received copies of this sheet given 
away by the demonstrators, was asked to brand the Post 
Office Department as ‘‘Unfair’’ and a large portion of that 
page pointed out that the postal employees would be dis- 
charged for striking whereas postal workers in other 
countries have this right and the public was asked to assist 
the employees by naming the Post Office Department as 
unfair to organized labor; to offer their services to the 
United Postal Workers Union; and to ask every postal 
worker they met to join this organization. On the basis of 
the preponderance of the evidence, we find the 1st charge 
should be sustained. 

The 2nd charge in substance stated that the demonstra- 
tion of November 27, 1957 tended to create a false impres- 
sion that a strike was in progress against the Post Office 
Department. Photographs of placards carried by the demon- 
straters and copies of the printed handbill passed out to 
the public are included in the file. The appellant contends 
that there was no intention to create an impression that a 
strike was in progress. Appellant points out that the 
placards carried clearly stated that the demonstrators were 
not on strike. Appellant contended that no newspaper was 
misled and that the demonstration was not reported as a 
strike. 

While the words ‘‘Usram’’ and ‘‘Srrike’’ were printed 
in large letters upon the placards carried by the demon- 
strators, other writing upon the same placards, to the effect 
‘cwe are not on Strike’? and ‘‘we do not Strike,’’ were 
clearly legible. In the light of the evidence, proof of the 
charge appears to be inconclusive and accordingly, we find 
that Charge 2 should not be sustained. 

Charge 3 stated that during the demonstration appel- 
lant distributed or associated himself with others in dis- 
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tributing to the public printed handbills complaining of 
the pay and other employment considerations established 
by law for postal employees and calling upon the public to 
brand the Post Office Department as unfair to organized 
labor for adhering to the laws governing postal pay and 
postal employment. In his written reply to the letter of 
charges, Mr. Eustace contended that the activities com- 
plained about in Charge 3 were activities of the United 
Postal Workers Local 1136 over which the Post Office 
Department has no jurisdiction. Appellant contended that 
Management of the Post Office Department was seeking 
indirectly to control or destroy the activities of the union 
by penalizing the appellant and one other member for the 
union’s lawful activities. The appellant said that the 
union or any other organization to which appellant might 
belong might publicly object to and criticize the Post Office 
Department’s wages and conditions of employment. Ap- 
pellant denied that the union was criticizing the Post Office 
Department as being unfair to organized labor for adhering 
to the laws governing postal pay and postal employment 
saying that the Department had certain discretionary au- 
thority over certain wages and conditions of employment. 
The appellant ended his argument against Charge 3 by 
stating that the United Postal Workers believes it has just 
complaints against Management of the Post Office Depart- 
ment and the Congress of the United States for the sorry 
condition of postal employees. 

In reviewing the printed material issued by the demon- 
strators in front of the San Francisco Post Office on Novem- 
ber 27, 1957, we find that some of the printed material 
(‘‘Revease Novemser 27, 1957’’, Exhibit 4) stated that the 
union had appealed to the Postal Service and the Congress 
of the United States and that both methods had failed them. 
The ‘‘demands”’? of appellant and his associates in the 
demonstration contain among others ‘‘A decent pay struc- 
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ture with an ‘escalator clause’; Time and a half and penalty 
pay; A fully paid for Health and Welfare plan; An Em- 
ployer paid for retirement Plan.’’ Certainly these com- 
plaints all related to salary and employment conditions 
in the Postal Service which are not within the authority 
of the Post Office Department to resolve. The appellant 
and his associates in the demonstration did ask the public 
to brand the Post Office Department as ‘‘Unfair’’ for com- 
plying with the pay regulations relating to postal em- 
ployees. This charge should be sustained. 

Charge #4 alleged that the handbill distributed by the 
demonstrators called upon the public to brand the Post 
Office Department as unfair to organized labor because of 
‘‘(a) alleged unsatisfactory pay provisions, which provi- 
sions are prescribed by law; (b) restrictions on political 
activity, which restrictions are imposed by law (the Hatch 
Act).”? We have discussed above in Charge 3 the fact 
that the demonstrators requested the public to brand the 
Department unfair because of alleged unsatisfactory pay 
provisions, pointing out that these provisions were beyond 
the power of the Post Office Department to change. The 
handbill passed out by the demonstrators contained the 
questions— 


“Will you be fired for supporting a political candi- 
date or party? Do you have no ‘Rights’ because it 
is a ‘Privilege’ to work for him?’’ 


The handbill further stated ‘‘We cannot work in Political 
Campaigns, but you, our fellow-workers, can.’’? The public 
was asked to brand the Post Office Department unfair by 
the handbill because of the restrictions on government 
employees from participating in partisan politics. This 
restriction is a matter of the law of the land and is not 
within the Post Office Department’s power to change. In 
effect, the appellant and his associates in the demonstration 
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were asking the public to brand the Post Office Department 
as unfair to organized labor for complying with legal 
restrictions upon participation of the employees in partisan 
politics. 

Concerning this charge, it is the appellant’s contention 
that it was the duty of the Post Office Department to make 
clear to Congress that certain provisions of the pay law 
were harmful to both the workers and efficiency of the 
Postal Service and since the Department did not, it was 
‘unfair’? not only to the postal employees and the service 
but to the public. The appellant contended that because 
of political restraints on Federal employees, these em- 
ployees with grievances are compelled to call upon other 
workers who do not have such restraints to assist the Fed- 
eral employees in settling their grievances. Upon con- 
sideration of the evidence relating to Charge 4, we find 
that charge should be sustained. 

Charge #5 stated that the handbill issued by the demon- 
strators untruthfully implied that postal employees had 
no rights whereas the charge letter stated that certain 
sections of the Postal Manual guarantee to the employees 
the right to join or refrain from joining employee organiza- 
tions; the right of permitting employees to petition Con- 
gress and to communicate their desires to postal officials ; 
the right of postal employees to serve as officials of reli- 
gious, fraternal, or civic organizations of a nonpolitical 
nature; and the right to appeal any grievance through 
established channels to the Postmaster General, and guar- 
antying freedom from restraint, interference, coercion, dis- 
crimination or reprisal in the exercise of such right. 

In answer to this charge, appellant stated that the em- 
ployee’s right to join employee organizations was an empty 
right because ‘‘Management does not have to recognize or 
negotiate with these organizations.”? Appellant said that 


the right to petition Congress and communicating their 
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desires to postal officials was of little value unless those 
rights were buttressed by the right to carry their case to 
the public. In answer to the statement that employees have 
the right to serve as officials of religious, fraternal or civic 
organizations, appellant stated that this is not the right 
the union was contending for and it was meaningless as 
far as jobs were concerned, but what was wanted was a 
recognition of the labor union and decent wages and con- 
ditions. Appellant complains that the right to present 
grievances was not a true right in that Management had 
discretion in allowing grievances to be heard, boards are 
weighed on the side of Management and by making deci- 
sions of the Grievance Board merely advisory. 

The handbill passed out to the public by the demonstra- 
tors did contain the statement ‘‘Do you have no ‘Rights’ 
because it is a ‘Privilege’ to work for him?’’ The particu- 
lar rights denied do not appear in the handbill to be speci- 
fied other than the first statement in the handbill raising 
the question ‘‘Has your employer never recognized your 
union?”’ The only other ‘‘right’’ alluded to by the hand- 
bill is that one in which it is said that postal workers in 
most other countries have the right to strike, but such a 
right is not granted to its employees by the Post Office 
Department. A review of the evidence relating to Charge 
5 leads us to the conclusion that the handbill issued by the 
demonstrators untruthfully implied that postal employees 
have no rights. 

Charge #6 said that during the course of the demon- 
stration there was distributed to representatives of the 
press, a mimeographed press release bearing the date of 
November 27, 1957, and bearing the name of Thomas H. 
Monroe as an officer of the United Postal Workers. That 
press release referred to postal management as an ‘‘auto- 
cratic dictatorship’? and the agency charged it falsely 
stated that despite provisions of the Postal Manual relating 


38 
Exhibit 3, Annezed to Complaint 


to grievance policy and grievance procedures the employees 
do not have a grievance procedure, but only a ‘‘Kangaroo 
Court.’? Appellant pointed out at the hearing that he did 
not consider the grievance procedure established in the 
Post Office Department as being a fair procedure and 
accused it as being an outmoded procedure, such as is not 
found in ordinary labor-management situations. Appellant 
complained that control of the grievance procedure was in 
the hand of management. In appellant’s written reply to 
the letter of charges, he claimed that the charge failed to 
connect appellant with the press release except to allege 
it was distributed during the course of the picketing. Appel- 
lant contended that no impartial hearing board was per- 
mitted under the Agency’s grievance procedure since both 
the aggrieved and Management had a right to appoint a 
representative and that these two representatives must 
then agree upon a third party within five days or Manage- 
ment would appoint the third party. The appellant con- 
tended where there was no ‘‘Union Security, Political 
Voice and freedom’? and where there was no arbitration 
procedures, there was an ‘“‘antocratie dictatorship.’’ 

The appellant has accused the agency of failing to have 
an arbitration procedure and of having a grievance pro- 
cedure which constitutes only a ‘‘Kangeroo Court.’ These 
accusations were set forth in the press release dated No- 
vember 27, 1957, which was passed out in the course of the 
demonstration in which appellant associated and in which 
he participated as an organizer. As president of the union 
local which issued this press release and as a leader in the 
demonstration, appellant was as responsible as the indi- 
vidual whose name appeared upon the press release, for 
its issuance to the public. 

Charge +7 alleged that the press release dated No- 
vember 27, 1957 and issued to the public by the demonstra- 
tors in front of the Post Office on November 27, 1957 was 
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contemptuous toward and insulting to appellant’s official 
superior, Mr. Melvin A. Ostrom, then Acting Assistant 
Post Master, San Francisco, California, in that it likened 
him by means of his initials to one of the leaders of Com- 
munist China, Mao Tze-tung, by stating ‘‘Red China is not 
the only place having a ‘MAO’. Orders in the San Fran- 
cisco Post Office have been signed this way for years.’’ In 
replying to the letter of charges in writing on February 24, 
1958, the appellant stated the press release was issued not 
by any individual but by a labor union over the signa- 
ture of its Secretary-Treasurer, and did not identify the 
“<M.A.0.’, who was referred to. Appellant said that this 
statement, a somewhat facetious one was typical of the 
kind of expressions that are bandied about in the course 
of union-employer differences where there are long-stand- 
ing grievances. Appellant pointed out that the individual’s 
name was not mentioned and there was no intent to mislead 
or to be disrespectful or contemptuous. At the hearing 
appellant’s representative stated it was inevitable that 
employees are going to call individual members of the 
administrative staff all sorts of nicknames. On page 3 
during the course of the hearing, appellant’s representative 
referred to Mr. Ostrom as Mr. MAO. 

The file shows that Melvin A. Ostrom, presently Assist- 
ant Postmaster, San Francisco Post Office, had for years 
been a top supervisory employee of that office and had used 
his initials in issuing papers in his official capacity. The 
statement in the press release that ‘‘Red China is not the 
only place having a ‘MAO’’’ and ‘‘Orders in the San 
Francisco Post Office have been signed this way for years”’ 
had particular meaning for employees of the San Francisco 
Post Office. It is quite possible that persons not employed 
by the Post Office at San Francisco would not connect the 
statement with a particular official of that office. However, 
it is clear that the statement, which is now said to have been 
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issued without ill-intent, was contemptuous and insulting 
to a long-time supervisory official of the San Francisco 
Post Office, as charged. Upon the evidence we find that 
Charge 7 should be sustained. 

Charge 8 said that participation in the demonstration 
was conduct tending to bring the Post Office Department 
into disrepute and Charge 9 stated that this participation 
was conduct unbecoming to a postal employee. Appellant 
has objected to them stating that they are too general in 
their scope. Appellant says that there is nothing unusual 
in placing a picket line in front of the San Francisco Post 
Office because this is typical of the manner in which or- 
ganized labor presents its grievances. 

We do not believe that either Charge 8 or Charge 9 is too 
indefinite or nonspecific to be understood by the appellant. 
These two charges simply summed up the overall evaluation 
of the Postal Inspector presenting the charges that partici- 
pation in the demonstration was conduct tending to bring 
the Post Office Department into disrepute and was conduct 
unbecoming to a postal employee. With these contentions, 
the appellant has taken issue. As set forth in the press 
release the United Postal Workers claimed they were mak- 
ing an appeal to the American people as their last resort 
because they had failed in appeals to the Postal Service 
and Congress of the United States in their demands. If 
the appellant and his associates and an organization of 
employees felt that there were reasons for complaint and 
for grievance, it would appear more proper that they would 
take their problems to the Officials of the Post Office Depart- 
ment and to their Representatives in the Congress of the 
United States. Without saying what representations the 
union local had made to the Postal Officials and to the 
Congress of the United States, appellant and his associates 
represented in a public demonstration that such efforts 
had failed. The demonstration was then held to air the 
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dissatisfaction of the appellant and his associates to the 
public. Just what redress was expected from the public 
is not stated. The total effect of the demonstration may 
have, in the minds of many persons seeing it, constituted 
conduct tending to bring the Post Office Department into 
disrepute. Certainly, there can be no doubt that the par- 
ticipation in the demonstration of November 27, 1957 con- 
stituted conduct unbecoming to a postal employee. 

In review, we find that Charges 1, 3, 4, 5, 6, 7, 8 and 9 
contained in the notice of proposed adverse action dated 
February 12, 1958, issued to appellant by Postal Inspector, 
G. B. Uttley, are sustained by the evidence in this appeal. 
We find that Charge 2 is not substantiated by the evidence 
and, therefore, is not sustained. 


Parr VI. Fiyprves anp RecoMMENDATIONS 


In review, we find that all procedural requirements were 
met by Officials of the Post Office Department in removing 
Mr. Conrad C. Eustace from the position of Distribution 
Clerk, United States Post Office, San Francisco, California. 

On substantive grounds, we find that the action of 
removal was taken for such cause as will promote the 
efficiency of the service. 

For these reasons, the action of removal should be sus- 
tained. 


Parr VII. Nortirication or Ricut to FurrHer APPEAL TO 
THE CoMMISSION 


No further appeal from this decision will be entertained 
from either Mr. Eustace or the Post Office Department 
unless it is submitted to the Board of Appeals and Review, 
U. 8. Civil Service Commission, Washington 25, D. C., 
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within seven (7) days after receipt of this decision. Notifi- 
cation of a further appeal should be given to this office so 
the case file can be transmitted promptly to the Board of 
Appeals and Review. 

Since there is no further right to a hearing, additional 
representations should be made in writing and submitted 
in duplicate with the appeal to the Board of Appeals and 
Review. 

/s/ Bernard Rosen 
Bezrnarp Rosen, 
Director. 
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UNITED STATES CIVIL SERVICE COMMISSION 
Wasurxcton 25, D. C. 


In reply please refer to 
BAR:JEB:SNT:sbj 
March 23, 1960 
Mr. Ernest Besig 
Executive Director 
American Civil Liberties Union 
of Northern California 
503 Market Street 
San Francisco 5, California 


Dear Mr. Besig: 


This is in reply to your appeal dated November 25, 1958, 
in behalf of Mr. Conrad C. Eustace, who was formerly em- 
ployed as a Distribution Clerk at the San Francisco Post 
Office, from the decision of the Twelfth U. S. Civil Service 
Region, sustaining Mr. Enustace’s removal effective March 
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19, 1958, under Section 14 of the Veterans’ Preference Act 
on nine charges relating to the picketing of the San 
Francisco Post Office on November 27, 1957. 

The Regional Director, Twelfth U. 8S. Civil Service 
Region, decided that eight of the charges were sustained 
and that the removal of Mr. Eustace was warranted and 
was for such cause as will promote the efficiency of the 
service. 

Your appeal is based in part upon an alleged error 
made by the Department in having Post Office Inspector 
Uttley who issued the charges, hear Mr. Eustace’s personal 
reply, instead of the Department official who made the 
decision to remove Mr. Eustace; in part upon your assertion 
that the matters complained about in the charges are out- 
side the jurisdiction of the Post Office Department because 
they concern the actions of a labor union which are not 
chargeable to Mr. Eustace; and in part because the Regional 
Director did not, in your view, deal with the issues and evi- 
dence in a ‘‘reasoned way.’’ 

With respect to the first item of your appeal, the Board 
has noted in the ease of Washington vs. U. S. (147 Federal 
Supplement 284), which is cited in support of your claim 
that Mr. Eustace was denied the right to reply personally 
to the official making the decision, that Mr. Washington 
directed his request for personal interview to the Post- 
master and the opportunity was not granted. Nowhere in 
that decision, nor in Section 14 of the Act, nor in the regula- 
tions issued implementing Section 14 of the Act is there any 
requirement that an employee may insist upon making a 
personal reply to an individual of his own selection. Ac- 
cordingly, it is the finding of the Board that Mr. Eustace’s 
conference with Mr. Uttley on February 27, 1958, satisfied 
the requirement of Section 14 of the Veterans’ Preference 
Act that Mr. Eustace be provided with an opportunity to 
reply personally to the charges. 
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With respect to the second item of your appeal, it is the 
view of the Board that Mr. Eustace’s conduct in participat- 
ing in a picketing incident on November 27, 1957, even 
though he was off duty, was properly subject to the scrutiny 
of and consideration by the Department with a view towards 
possible disciplinary action inasmuch as he was an employee 
of the San Francisco Post Office. 

Concerning the third item of your appeal, the Board has 
carefully considered the charges, and the evidence relating 
thereto adduced during the processing of Mr. Eustace’s 
appeal by the Twelfth Civil Service Region. Charge 1 states 
in substance that Mr. Eustace directed and/or participated 
with others in a demonstration outside the San Francisco 
Post Office, and distributed or was associated with distribu- 
tion of certain handbills and that his conduct constituted 
the advocacy of the right to strike which is contrary to the 
spirit and intent of the oath he took that he would not 
assert the right to strike or join an organization which as- 
serts the right to strike against the government. The 
Board does not equate the ‘‘assertion’’ of the right to strike 
with the ‘‘advocacy’’ of the right to strike and since the 
gravamen of Charge 1 rests on the premise that these two 
acts are the same, the charge falls as an independent cause 
of action. 

Charge 2 states in effect that the demonstration in which 
Mr. Eustace participated, as referred to in Charge 1, tended 
to create the false impression that a strike was in progress 
against the Post Office Department. This statement is pri- 
marily an expression of the opinion or conclusion of Mr. 
Uttley who issued the charges, and it does not allege the 
nature of any wrongdoing by Mr. Eustace, nor that such 
wrongdoing was undertaken by him with willful intent. 
Opinions might differ, for example, as to whether the im- 
pression that a strike was actually in progress at the Post 
Office Department would be shocking to the local citizens 
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or would reflect discredit on the Post Office Department or 
on the striking employees. Whatever is intended has not 
been stated in this charge. The Board finds that Charge 2 
falls as an independent cause of action. 

Charge 3 alleges that Mr. Eustace distributed or asso- 
ciated with others in distributing printed handbills com- 
plaining of pay and other matters and calling upon the 
public to brand the Post Office Department as unfair to 
organized labor for adhering to the laws governing postal 
pay and postal employment. The charge does not allege 
or show how Mr. Eustace’s actions constituted misconduct 
or in what manner the Department suffered as a result of 
his actions. This charge, like Charge 2, falls an (sic) an in- 
dependent cause of action. 

Charges 4, 5, 6, and 7 do not allege any specific action 
or conduct on the part of Mr. Eustace, although they refer 
to specific facts of the demonstration cited in Charge 1. 
Accordingly, the Board dismisses them from consideration 
as charges or reasons, in and of themselves, to justify 
adverse action. 

Charge 8 alleges that participation in the demonstration 
identified in Charge Number 1 was conduct tending to bring 
the Post Office Department into disrepute. Charge 9 alleges 
that participation in the demonstration identified in Charge 
Number 1 was conduct unbecoming to a postal employee. 
The Board notes that the demonstration identified in Charge 
Number 1 is more fully deseribed by Charges Number 2 
through Number 7 and that all the facts and circumstances 
must be recognized in deciding Charge Number 8 and 
Charge Number 9. 

The letter of proposed adverse action refers to a spe- 
cifically identified and described public demonstration of 
November 27, 1957, between the hours of 8.00 a. m. and 
9.00 a. m. on the public sidewalk at the Main Post Office, 
7th and Mission Streets, San Francisco, California in which 
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Mr. Eustace participated, with others. During the course 
of the demonstration ; 


1) Placards were displayed with emphasis in their 
format on such words as ‘‘Strike’’ and ‘‘Unram’’. 


2) Handbills were distributed with emphasis in 
their format on such words as ‘‘Srare’’ and ‘‘Un- 
rar’’, complaining of the pay and other employment 
considerations established by law which implied that 
postal employees have no rights when in fact they 
do have specified rights, and called upon the pub- 
lic to brand the Post Office Department as unfair to 
organized labor for adhering to laws governing pay 
and employment. 


3) A mimeographed press release of November 
27, 1957 was distributed which refers to the postal 
management as an ‘‘autocratic dictatorship,’’ which 
states, ‘‘we do not have a grievance procedure, only a 
Kangaroo Court,’? and which is contemptuous to- 
ward and insulting to Mr. Melvin A. Ostrom, then 
Acting Assistant Postmaster, San Francisco, in that 
it likens him to Mao-Tse-Tung, a Communist China 
leader. 


For his alleged responsible participation in and direction 
of the demonstration under the circumstances and in the 
manner described, Mr. Eustace is charged with conduct 
tending to bring the Post Office Department into disrepute, 
and conduct unbecoming to a postal employee. The pre- 
ponderance of the evidence establishes and the Board finds 
that Mr. Eustace took an active part in the organization 
and direction of the demonstration as well as being an active 
participant therein. The Board concludes from his activity 
in connection with the demonstration under these cireum- 
stances that Mr. Eustace intended to bring the Post Office 
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Department into disrepute and that such conduct is un- 
becoming to a postal employee. Therefore, Charges 8 and 9 
are sustained. 

The Board also finds that the removal of Mr. Eustace on 
these charges was warranted and was for such cause as will 
promote the efficiency of the service within the meaning of 
Section 14 of the Veterans’ Preference Act. 

The decision of the Twelfth U. S. Civil Service Region 
as modified herein is affirmed. 

For the Commissioners: 


Sincerely yours, 
/s/ John E. Blann 


Joun EK. Buann, Chairman 
Board of Appeals and Review 


Answer 
[Filed February 16, 1961] 


Come now defendants by their attorney, the United 
States Attorney, and fully answering the complaint aver 
as follows: 


First Derense 


The complaint fails to state a claim upon which relief 
may be granted. 
Seconp Derense 


Answering specifically the allegations of the numbered 
paragraphs of the complaint, defendants aver as follows: 


land 2. The allegations of paragraphs 1 and 2 of the 
complaint are denied. 
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3. The allegations of paragraph 3 of the complaint are 
admitted. 


4. The allegations of paragraph 4 of the complaint are 
denied, except insofar as it is admitted that Barbara Gun- 
derson and Frederick J. Lawton are individuals residing 
in the District of Columbia and serve as members of the 
Civil Service Commission. It is averred that J. Edward 
Day resides in the District of Columbia and now serves as 
the Postmaster General of the United States, that Roger 
W. Jones was Chairman of the Civil Service Commission 
at the time of the filing of the complaint, that Arthur E. 
Summerfield was Postmaster General of the United States 
at the time of the filing of the complaint, and that the said 
Messrs. Jones and Summerfield do not hold the aforesaid 
offices at this time. 


5. The allegations of paragraph 5 of the complaint are 
admitted. 


6 and 7. The allegations of paragraphs 6 and 7 of the 
complaint do not require an answer as they are immaterial, 
but insofar as answer be required they are admitted. 


8, Allegations of paragraph 8 of the complaint do not 
require an answer as they are immaterial, but insofar as 
answer be required defendants possess neither knowledge 
nor information sufficient to form a belief as to the truth 
of such allegations. 


9. Answering the allegations of paragraph 9 of the 
complaint, defendants admit that on or about November 
27, 1957, plaintiff and others engaged in a demonstration 
which included picketing and distribution of handbills on 
a public sidewalk in front of a Post Office in San Francisco, 


49 
Answer 


California, during non-working hours, namely between 
8:00 a.m. and 9:00 a.m. The remaining allegations of such 
paragraph do not require an answer as they are immaterial, 
but if answer be required defendants (1) admit that the 
picketing by plaintiff was peaceful in the sense that he 
did not engage in violence and (2) have no knowledge or 
information sufficient to form a belief as to the truth of the 
allegation that such picketing and distribution was con- 
ducted pursuant to a resolution of any union. 


10. Answering the allegations of paragraph 10 of the 
complaint, defendants admit that a removal proceeding 
against plaintiff was instituted on or about February 12, 
1958, and that certain activities of plaintiff were made 
the subject of written charges by the Post Office Depart- 
ment, and that a copy of such charges is annexed to the 
complaint and made a part thereof as ‘(Exhibit 1”. Fur- 
ther answering, defendants respectfully refer the Court to 
such charges as the best evidence of their content. Except 
as admitted herein, defendants deny all allegations of such 
paragraph. 


11. The allegations of paragraph 11 of the complaint 
are admitted. 


12. The allegations contained in the first sentence of 
paragraph 12 of the complaint are denied. Answering the 
allegations contained in the second sentence thereof, de- 
fendants (1) admit that defendant Arthur E. Summerfield, 
by one of his employees, met with plaintiff on or about 
February 27, 1958, pursuant to the latter’s requests to 
personally answer the charges, and (2) are not required to 
answer the remaining allegations contained in such para- 
graph as they are immaterial. It is further averred that 
plaintiff was afforded ample opportunity to personally 
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answer the charges and that the above-referred to employee 
was not required to answer any questions or discuss the 
merits or substance of charges and the removal proceeding 
pursuant to any request that may have been made of him 
by plaintiff. 


13,14 and 15. The allegations of paragraphs 13, 14 and 
15 of the complaint are admitted. 


16. The allegations contained in the first and fourth 
sentences of paragraph 16 of the complaint are admitted. 
Answering the allegations contained in the second and 
third sentences thereof, the Court is respectfully referred 
to Exhibit 4 to the complaint as the best evidence of the 
actions and conclusions of the Civil Service Commission. 
Except as admitted herein, defendants deny all allegations 
of such paragraph. 


17 and 18. The allegations of paragraphs 17 and 18 
of the complaint are denied. 


19. The allegations of paragraph 19 contain conclusions 
of law and irrelevant matters not requiring answer by 
defendants; but if answer be required defendants are with- 
out knowledge or information sufficient to form a belief 
as to the truth of such allegations respecting the purposes 
of plaintiff in instituting this action. Further answering, 
defendants deny that plaintiff presents any controversy of 
which this Court may take cognizance. 


20. The allegations of paragraph 20 of the complaint 
are admitted. 


21. The allegations of paragraph 21 are conclusions 
of law not requiring answer by defendants, but if answer 
be required they are denied. 
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22. The allegations of paragraph 22 of the complaint are 
admitted. The remaining allegations of the complaint are 
denied. 

/s/ Oliver Gasch 
Ourver GascH 
United States Attorney 


/s/ Edward P. Troxell 
Epwarp P. Troxetz, Principal 
Assistant United States Attorney 


/s/ Jobn F. Doyle 
Joun F. Dove 
Assistant United States Attorney 


/s/ Harold D. Rhynedanee, Jr. 
Harotp D. Ruynepance, JR. 


Assistant United States Attorney 
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Defendants’ Motion for Summary Judgment 


[Filed May 11, 1961] 


Come now the defendants, by and through their attor- 
ney, the United States Attorney for the District of Colum- 
bia, and move this Honorable Court for summary judgment 
for the reason that there exists no gennine issue of material 
fact and defendants are entitled to judgment as a matter 
of law. 

Attached hereto and made a part of this motion are cer- 
tified copies of official documents of the Civil Service Com- 
mission and the Post Office Department, identified as Gov- 
ernment’s Exhibits A and B. 


/s/ David C. Acheson 
Davm C. AcHESON 
United States Attorney 


/s/ Edward P. Troxell 
Epwarp P. Troxet, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Josepx M. Hannon 
Assistant United States Attorney 


/s/ Edmond F. McKeown, Jr. 
Epmonp F. McKrowy, Jz. 
Assistant United States Attorney 
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Excerpt from Government’s Exhibit A, Annexed to 
Defendants’ Motion for Summary Judgment 


[Filed May 11, 1961] 
Page 48 


Urrizy: °° * 


As to Charge 6, this relates to the mimeographed press 
release which bears the name of Thomas Monroe. Now, the 
contention has been made, I believe, that in the letter of 
charges nothing has been asserted to connect the appellant 
Eustace with that charge. Well, the file will show that the 
appellant, along with Thomas H. Monroe, organized, di- 
rected, and led this demonstration and that Thomas Monroe 
distributed the press release to the press and to others. 


Besic: Pardon me, may I—Did Thomas H. Monroe 
distribute the— 


Urriey: The press release to the press and to others. 
I think it would be unreasonable indeed for us to exculpate 
that appellant Eustace who by all the demonstrable facts 
participated and shared in the organization and direction 
of this demonstration; it would be unreasonable indeed to 
relieve him of any responsibility for that particular por- 
tion of it. He was President of the union; Mr. Monroe 
was, I believe, Secretary-Treasurer. It is unreasonable 
for me to believe that he knew nothing about this press re- 
lease or the contents of it or that he could have had no in- 
fluence over its distribution. I think in the same logic that 
a conspirator is held liable for all of the acts of co-conspira- 
tors, it is not at all unreasonable to hold the appellant 
Eustace responsible for the distribution of this press release 
by Monroe. 
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Defendants’ Statement of Material Facts Pursuant to 
Local Civil Rule 9(1) 


Coming to Charge 7, the connection of the appellant 
with the same press release is subject to the same argu- 
ment as advanced in Charge 6. He has exactly the same 
connection in this charge as he was asserted to have had in 
Charge 6. Now, how anybody can justify such a publication 
of that reference to the then Superintendent of Mails 
escapes me completely. I have seldom seen a more con- 
temptuous and insulting reference to an official superior cir- 
culated to the press and thereby intended to be circulated 
to the public. And I don’t think we have to stand for it. 


Defendants’ Statement of Material Facts Pursuant to 
Local Civil Rule 9(1) 


[Filed May 11, 1961] 


Defendants contend that there is no genuine issue as 
to the following material facts: 


1. Prior to March 19, 1958 plaintiff, a veteran, was em- 
ployed as a distribution clerk, Post Office Department, San 
Francisco, California. 


2. On February 12, 1958 the Post Office Department 
served advance notice on plaintiff of its proposal to remove 
him from the service or take other disciplinary action for 
reasons which were stated in the form of nine separate 
charges. All charges arose out of plaintiff’s participation 
in a demonstration or picketing on the public sidewalk in 
front of the main post office, 7th and Mission Streets, San 
Francisco, California, between the hours of 8:00 a. m. and 
9:00 a. m. on November 27, 1957. 
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Local Civil Rule 9(1) 


3. On February 24, 1958 plaintiff answered the charges 
contending that the matters complained about were outside 
the jurisdiction of the Post Office Department and did not 
oceur during the working hours of the plaintiff and were, 
in fact, the lawful and proper activities of the labor union 
of which he was a member and which he was representing. 


4. On February 27, 1958 plaintiff, through counsel, 
appeared before Postal Inspector G. B. Uttley to answer 
the charges personally. 


5. In a letter dated March 13, 1958 the Assistant Post- 
master General informed plaintiff that after careful con- 
sideration of the charges and his answers to them, it had 
been decided that all nine charges were sustained and that 
he would be removed effective March 19, 1958. 


6. On March 19, 1958 plaintiff was removed from his 
position. On March 28, 1958 plaintiff appealed his removal 
to the Twelfth United States Civil Service Region stating 
the grounds for his appeal to be the same as those set forth 
in his answer to the charges. 


7. On September 14, 1958 a hearing was held before 
the Twelfth Civil Service Region in which plaintiff was 
represented by counsel. 


8 On November 14, 1958 the Twelfth Region in a 
written decision found that all the charges contained in 
the notice of proposed adverse action dated February 12, 
1958, except charge No. 2, were sustained by the evidence. 
It further found that all procedural requirements were met 
by the Post Office Department in removing plaintiff from 
his position. 


9. On November 20, 1958 plaintiff appealed the deci- 
sion of the Twelfth Civil Service Region to the Board of 
Appeals and Review, Civil Service Commission. 
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Defendants’ Statement of Material Facts Pursuant to 
Local Civil Rule 9(1) 


10. On March 23, 1960 the Board of Appeals and Review 
issued its decision. The Board dismissed charge No. 1 
because the charge rested upon an improper premise that 
the assertion of the right to strike could be equated with 
the advocacy of the right to strike. Charges No. 2 through 
No.7 were dismissed because they did not allege any specific 
wrongful action. Charges No. 8 and 9, as follows, were sus- 
tained: 

Charge 8: Participation in the demonstration identi- 
fied in Charge No. 1 was conduct tending to bring 
the Post Office Department into disrepute. 

Charge 9: Participation in the demonstration identi- 
fied in Charge No. 1 was conduct unbecoming to a 
postal employee. 


The Board further found that the removal of plaintiff 


on these charges was warranted and was for such cause as 
would promote the efficiency of the service within the mean- 
ing of Section 14 of the Veterans’ Preference Act. The 
decision of the Twelfth Civil Service Region, as modified, 
was affirmed. 


11. On October 3, 1960 the instant suit was filed. 


/s/ David C. Acheson 
Davip C. AcHESON 
United States Attorney 


/s/ “Edward P. Troxell 
Epwarp P. Troxeix, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
JosepxH M. Hannon 
Assistant United States Attorney 


/s/ Edmond F. McKeown, Jr. 
Epmonp F. McKzown, Jr. 
Assistant United States Attorney 
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Consent Order Substituting Parties Defendant 
[Filed May 22, 1961] 


The parties hereto having agreed that J. Edward Day 
has sueceeded Arthur E. Summerfield as Postmaster Gen- 
eral of the United States and that John W-. Macy, Jr. has 
succeeded Roger W. Jones as Chairman of the United 
States Civil Service Commission; and the successors in 
office having consented to be substituted as defendants here- 
in in the place and stead of their predecessors, 


In 18 HEREBY ORDERED that the said J. Edward Day is 
substituted as a party defendant in the place and stead of 
Arthur E. Summerfield, and that the said John W. Macy, 
Jr. is substituted in the place and stead of Roger W. Jones. 


/s/ Youncpast, J., 
United States District Judge. 
Dated: May 22, 1961. 


The attorneys for the respective parties hereto consent 
to the entry of the foregoing Order. 


Dickstein & SHAPIRO 


By /s/ Sidney Dickstein 
Swyey DicksTEIN 
Attorneys for Plaintiff 


/s/ Edmond F. McKeown, Jr. 
Epmonp F. McKeown, Jz. 

Assistant United States Attorney 

Attorney for Defendants 
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Plaintiff’s Motion for Summary Judgment 


[Filed September 1, 1961] 


Comes now the plaintiff pursuant to Rule 56 of the Fed- 
eral Rules of Civil Procedure and moves this Honorable 
Court for summary judgment granting the relief demanded 
in his complaint. As grounds for this motion, plaintiff 
states that there is no genuine issue as to any material fact 
and that he is entitled to judgment as a matter of law, and 
respectfully refers the Court to plaintiff’s and defendants’ 
Statements of Material Facts, defendants’ Exhibits A and 
B and the Memorandum of Points and Authorities annexed 
hereto. 

Respectfully submitted, 


Dicxsrerx & Sapiro 


By /s/ Sidney Dickstein 
Smyey DicksTEIn 
1411 K Street, N.W. 
Washington 5, D. C. 
Attorneys for Plaintiff 


Plaintiff’s Statement of Material Facts Pursuant to 
Local Rule 9(h) 


[Filed September 1, 1961] 
Plaintiff contends that there is no genuine issue as to 
the following material facts: 


1. At all times mentioned in his complaint, plaintiff was a 
member and president of Local 1136, United Postal Work- 
ers Union, an affiliate of the United Postal Workers Indus- 
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Plaintiff’s Statement of Material Facts Pursuant to 
Local Rule 9(h) 


trial Council and the Industrial Union Department of the 
American Federation of Labor and Congress of Industrial 
Organizations (AFL-CIO). 


2. Local 1136, United Postal Workers Union, is a voluntary 
unincorporated association of postal employees not affiliated 
with any outside organization imposing an obligation or duty 
upon them to engage in any strike, or proposing to assist 
them in any strike, against the United States. The Union 
has for its objects, inter alia, improvements in the condi- 
tions of labor of its members, including hours of labor, com- 
pensation, and working conditions, and to these ends, the 
stimulation by all lawful means of legislative and adminis- 
trative action. 


3. On October 16, 1957 at a membership meeting of Local 
1136, it was duly resolved to engage in handbill distribut- 
ing and informational picketing publicizing a need for im- 
provements in the condition of labor of the Union’s mem- 
bers and others similarly situated. The membership also 
voted to hold November and December meetings and 
empowered the Executive Board to act during that period. 
On November 7, 1957, the Executive Board constituted 
President Eustace, Secretary-Treasurer Monroe, and Ex- 
ecutive Vice-President James Broussard to act as a com- 
mittee to work out plans and a date for picketing. On 
November 24 and 25 members of the Executive Board 
approved plans to picket the Main Post Office on November 
27, 1957 and authorized the issuance of a press release. 


4. On November 27, 1957, plaintiff, together with other 
members of Local 1136, engaged in peaceful handbill dis- 
tribution and informational picketing on a public strect in 
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Government’s Exhibit 2, Annexed to Defendants’ 
Opposition to Plaintiff’s Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


front of the Main Post Office, San Francisco, California, 
during their non-working hours. 


5. All other material facts are set forth in the statement of 
material facts submitted by defendants in support of their 
motion for summary judgment, and plaintiff adopts said 
statement. 

Respectfully submitted, 


Dickstein & SHAPIRO 


By /s/ Sidney Dickstein 
Swney Dickstein 
1411 K Street, N.W. 
Washington 5, D. C. 
Attorneys for Plaintiff 


Government’s Exhibit 2, Annexed to Defendants’ 
Opposition to Plaintiff's Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


[Filed October 5, 1961] 


“UNFAIR”’ 


Has your employer never recognized your union? 
Has he never allowed your union a contract or 
security? 
Has he worked you long hours of overtime with- 
out overtime pay? 
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Government’s Exhibit 2, Annexed to Defendants’ 
Opposition to Plaintiff’s Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


Does he work you on Saturday, Sunday and holidays 
without penalty pay? 
Have you never been able to obtain a health and 
welfare plan? 
Are you working for less than a living wage? 


Are you unprotected by the labor laws of the United 
States? 
Are you unprotected by the state laws of the state 
in which you work? 
Are some of your working conditions harmful 
to your health? 


Will you be fired for supporting a political candidate 


or party? 
Do you have no ‘‘Rights’’ because it is a ‘‘Privilege’’ 
to work for him? 
Is your Pension Plan really only ‘‘Compulsory 
Savings’? 
Would you vote for a STRIKE against such an employer? 
Tue Posr Orrice DeparrMentT 1s THIs EMPLOYER. 
What if he tells you that if you strike you will be fired? 
The Postal Workers in most other countries have 
this right. 
WE Do Know Tuese Turncs! 


They say we cannot strike But we can picket 
We cannot work in Political Campaigns, but you, 
our fellow-workers, can. 


HELP US NOW 
BY 


1. Naming the Post Office Department as ‘‘Unfair’’ to 
organized labor. 


62 


Government’s Exhibit 3, Annexed to Defendants’ 
Opposition to Plaintiff's Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


. Offering your services to the United Postal Workers 
Union. 


. Asking every Postal Worker you meet to join the 
United Postal Workers. 
Distributed by 
Unirep Postan WoRKERS 
Room 435 Pacific Building 
San Francisco, California 


Government’s Exhibit 3, Annexed to Defendants’ 


Opposition to Plaintiff’s Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


[Filed October 5, 1961] 
Release November 27, 1957 


The United Postal Workers, GCEOC, AFL-CIO, has 
found it necessary to place picket lines around the main 
Post Office in San Francisco, California because this appeal 
to the American People is our last resort. 

We have appealed to the Postal Service and the Congress 
of the United States. Both methods have failed us. 

We are denied the basic rights of American Workers, 
such as Union Security, Political Voice and freedom, ete. 
Our Unions are not recognized. We have no arbitration pro- 
cedures. Our grievances must be appealed right back to 
the same autocratic dictatorship, the Postal management, 
which caused them. We do not have a grievance procedure, 
only a ‘‘Kangaroo Court’’. 
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Government’s Exhibit 3, Annexed to Defendants’ 
Opposition to Plaintiff’s Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


We have women, who waited fifteen years for a Civil 
Service Statu (sic), and now find themselves suddenly 
moved to the midnight shift. Many of them are over sixty 
years of age, and have been working from eight to twelve 
hours a day for six and seven days a week for all these 
years. 

We had a case of a man with a fractured let (sie), who 
returned to work with loose bone chips in the leg. He was 
kept on stand-up jobs until he developed a case of Osteo- 
militis, for which there is no permanent cure. 

We have had workers with temporary sickness or physi- 
cal handicaps, who have been told ‘‘if you can’t do the work, 
quit playing ‘Post Office’ ’’. 

The Postal Service has been infested with Favoritism 
and Discrimination. The San Francisco Postmaster refused 
for years to appoint women from the female Civil Service 
Register. Workers of minority races are scarcer than hens 
tecth in the Postmaster’s offices and the offices of the Re- 
gional Post Office. Female and Negro Foremen and Super- 
visers are even scarcer. 

Our pay is low and working conditions are bad. Turn- 
over is terrific. Red China is not the only place having a 
“MAQ?’’, Orders in the San Francisco Post Office have been 
signed this way for years. 


We want; 1. Union Recognition and security. 


2. Arbitration of grievances and working 
conditions. 


. A decent pay structure with an ‘‘esca- 
lator clause’’. 
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Government’s Exhibit 3, Annexed to Defendants’ 
Opposition to Plaintiff’s Motion for Summary 
Judgment and Supplemental Points and Authori- 
ties in Support of Defendants’ Motion for 
Summary Judgment 


4. Time and a half and penalty pay. 


5. Equal opportunity for employment and 
promotion. 


. Political and Civil freedom. 


. Freedom of speech, so that we may tell 
the American people the kind of Gov- 
ernment they really have. 


. A fully paid for Health and Welfare 
plan. 


. An Employer paid for retirement Plan. 


. A full Congressional investigation of 
the Post Office Department’s Employee 
Relations. 


We believe that Government Workers should have all 
the same rights enjoyed by all others workers, and the full 
rights enjoyed by all other American Citizens. We should 
not be another type of ‘‘Second-Class Citizen’’. 

You, the American People, are our employers. Can you 
afford to give us less than you, yourselves, want. 


Caurrornia InpustriaL Union Councm 
Unrrep Posrat Workers. 


/s/ Tuomas H. Monroe 
Thomas H. Monroe 
Secretary-Treasurer 


Room 435 Pacific Building, 
821 Market Street, 
San Francisco, Calif. 
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Order Granting Defendants’ Motion for Summary 
Judgment, Denying Plaintiff's Motion for Summary 
Judgment, and Dismissing the Complaint 


[Filed October 25, 1961] 


This cause having come on for hearing upon cross- 
motions of plaintiff and defendants for summary judgment, 
memoranda of points and authorities in support thereof 
and in opposition thereto, and the Court having considered 
said motions, exhibits filed therewith and the pleadings 
herein, and having heard oral argument in open Court 
thereon, and it appearing to the Court that there exists 
no genuine issue of material fact, and that defendants are 
entitled to judgment as a matter of law, it is this 25th day 
of October, 1961, 


Oxperep that defendants’ motion for summary judgment 
be and the same is hereby granted, and plaintiff’s motion 
for summary judgment be and the same is hereby denied, 
and it is 


Furrser Orperep that the complaint be and the same 
is hereby dismissed. 


/s/ ALEXANDER Hotrzorr, 
Judge. 
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Opinion 


[Filed Oct. 30, 1961] 


This is an action for the reinstatement of an employee 
of the United States Post Office Department who was dis- 
charged from his employment on charges and after a 
hearing. 

The matter is before the Court at this time on cross- 
motions for summary judgment. The facts are not in dis- 
pute. Similarly there is no dispute as to whether the pro- 
cedural requirements prescribed by statute and regulations 
have been complied with. Admittedly this has been done. 
The only question is whether the Postmaster General had 
the power to remove the plaintiff on charges of the type 
involved in this proceeding. 

The charges were that the plaintiff participated in the 
public distribution of certain handbills which, to put it 
mildly, were forcefully and acrimoniously critical of the 
superior officers of the employees who were responsible for 
the preparation and distribution of the handbills. The 
charges involved in this case were sustained not only by the 
Postmaster General but also by the Civil Service Commis- 
sion on appeal. 

The two charges on which the plaintiff was discharged 
were that his participation in the demonstration to which 
reference has been made was conduct tending to bring the 
Post Office Department into disrepute and that this par- 
ticipation was conduct unbecoming to a postal employee. 

The plaintiff relies on the provisions of Title 5 U. S. 
Code Annotated § 652, subsection (¢) which reads as 
follows: 


“Membership in any society, association, club, or 
other form of organization of postal employees not 
affiliated with any outside organization imposing an 
obligation or duty upon them to engage in any strike, 
or proposing to assist them in any strike, against the 
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United States, having for its objects, among other 
things, improvements in the condition of labor of its 
members, including hours of labor and compensation 
therefor and leave of absence, by any person or 
groups of persons in said postal service, or the pre- 
senting by any such person or groups of persons 
of any grievance or grievances to the Congress or 
any Member thereof shall not constitute or be cause 
for reduction in rank or compensation or removal 
of such person or groups of persons from said 
service.’’ 


This provision of law guarantees to Government em- 
ployees the right to join unions of Government employees 
and similar organizations as well as the right of present- 
ing their grievances to the Congress or any member of Con- 
gress. It is argued by the plaintiff, however, that the right 
of membership in a union embraces the right of all activ- 
ities in the union of the type that other unions at times 
conduct. 

The plaintiff urges in support of his contention that ac- 
tivities of the type involved in this case have been held per- 
missible by the courts under the Wagner Act, in connection 
with employees of private concerns. Counsel for the plain- 
tiff, however, in this connection overlooks the fact that the 
Wagner Act, 29 U.S. C. A. § 157, in addition to granting 
to employees the right to form, join, or assist labor organi- 
zations, also grants them the right to engage in other con- 
certed activities for the purpose of collective bargaining or 
other mutual aid or protection. Section 158 provides that 
it shall be an unfair labor practice for an employer to in- 
terfere with, restrain or coerce employees in the exercise 
of the rights guaranteed in Section 157 of this Title. 

On the other hand, 5 U. S. Code Annotated § 652, does 
not contain any provision corresponding to the broad clause 
—‘‘to engage in other concerted activities for the purpose 
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of collective bargaining or other mutual aid or protection.’’ 
The Federal Act relating to Federal employees limits their 
rights in this respect to membership in the organization 
and the presentation of grievances to Congress or members 
of Congress. There is no provision authorizing Govern- 
ment employees to engage in external concerted activities 
of the nature involved in this action. 

It can hardly be said that it was arbitrary or capricious 
for a Government Department to hold that an activity of 
the type described here affects the morale of the Depart- 
ment and constitutes conduct tending to bring the Depart- 
ment in disrepute, as well as being conduct unbecoming to 
a Government employee. 

The scope of review by the Court of an administrative 
action is very narrow. If there is a rational basis for the 
conclusions reached by the administrative agency and if all 
requirements of law are complied with, the Court may not 
step in and substitute its own judgment for that of the 
administrative agency, although it might be said that if 
this Court had that authority, it would not change the re- 
sult. Under the circumstances the plaintiff’s motion for 
summary judgment is denied and the defendants’ motion 
for summary judgment is granted. 


/8/ ALEXANDER Hourzorr, 
United States District Judge. 
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Notice of Appeal 


[Filed Nov. 15, 1961] 


Notice is hereby given that plaintiff appeals to the 
United States Court of Appeals for the District of Colum- 
bia Cireuit from the order entered in this action on Oc- 
tober 25, 1961, denying plaintiff’s motion for summary 
judgment, granting defendant’s motion for summary judg- 
ment, and dismissing the complaint. 


Dicxstrixn & Sapiro 


By /s/ Sidney Dickstein 
Smwyey Dickstein 
1411 K Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff 


SERVE: 


Davm C. Acueson, Esq. 
United States Attorney 
For the District of Columbia 
United States Courthouse 
Washington 1, D. C. 
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Washington, D 


Question Presented 


Was appellant’s removal from the postal service for 
engaging in lawful concerted union activity substantively 
proscribed by Section 6(c) of the Lloyd-LaFollette Act 
and the First Amendment to the Constitution of the United 
States? 


Cases (Cont'd) : 
Thornhill v. Alabama, 310 U. S. 88 (1940) 
United States v. Champlin Refining Co., 341 U. S. 290 


ConstiTuTION, STATUTES, AND EXECUTIVE ORDERS: 


United States Constitution : 
*First Amendment 
Fifth Amendment 


Title 5, United States Code: 
*Section 652(c) 
Section 863 


Title 28 United States Code: 
Sections 1291, 1331, 1332, 2201, 2202 


District of Columbia Code: 
Sections 11-305 and 11-306 


Executive Orders: 
E. O. 163, January 31, 1902 
E. O. 402, January 25, 1906 
E. O. 10988, January 17, 1962, 27 F. R. 551 
MISCELLANEOUS : 


*Hearings on Removal of Employees in the Classified Civil 
Service, House Committee on Reform in the Civil Service, 
62 Cong., Ist Sess. (1911-1912) 


H. R. Rep. No. 388, 62nd Cong., 2nd Sess. (1912) 

Sen. Doc. No. 866, 62nd Cong., 2nd Sess. (1912) 

48 Cong. Rec. 5223 ff. (1912) 
*Spero, The Labor Movement in a Government Industry 


*Cases and authorities chiefly relief upon are marked by asterisks. 


IN THE 


United States Cot of Appeals 


For the District of Columbia Circuit 
No. 16,780 


Conrap C. Busrace, 
Appellant, 
v. 


J. Epwarp Day, e¢ al., 
Appellees. 


Appeal From the United States District Court 
for the District of Columbia 
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BRIEF FOR APPELLANTS 


Jurisdictional Statement 


This is an appeal from an order of the United States 
District Court for the District of Columbia denying appel- 
lant’s motion for summary judgment, granting appellees’ 
motion for summary judgment, and dismissing the com- 
plaint (JA 65). Jurisdiction below was founded upon 
§§ 11-305 and 11-306, District of Columbia Code; $§ 1331, 
1332, 2201, and 2202 of Title 28, United States Code; and 
the First and Fifth Amendments to the Constitution of 
the United States (JA 4). The jurisdiction of this Court 
is invoked under § 1291, Title 28, United States Code. 


Statement of the Case 


Appellant, a five point veterans preference eligible, was 
employed at the San Francisco Post Office as a postal clerk 
until March 19, 1958, when he was discharged for ‘‘the 
efficiency of the service.’’ (JA 4, 6, 27, 47). 


At approximately eight o’clock on the morning of No- 
vember 27, 1957, appellant, President of Local 1136, United 
Postal Workers Union, and other off-duty members had 
gathered on the public streets adjoining the Main Post Of- 
fice, San Francisco, California. For the next hour they 
walked along the streets in a peaceful and orderly manner 
carrying placards and distributing handbills which in- 
formed the public of their working conditions (JA 54, 59- 
60). A press release was issued to members of the local 
press (JA 62-64). 


On February 12, 1958 Postal Inspector Uttley notified 
appellant that the Post Office proposed to discharge him 
(JA 10-14). On February 24 appellant replied to each of 
the nine charges against him. He pointed out that the dem- 
onstration was the product of the lawful and proper ac- 
tivities of a postal employees’ organization and maintained 
that his participation on his own time and as a representa- 
tive of the Union was beyond the jurisdiction of the Post 
Office Department (JA 15-25). On March 19, 1958 appel- 
lant was discharged (JA 27). He appealed to the Civil 
Service Commission under the provisions of the Lloyd- 
LaFollette (Act of August 24, 1912, ¢. 389, 37 Stat. 555, as 
amended June 10, 1948, ¢. 447, 62 Stat. 354) 5 U. S. C. 
§ 652(c) and Veterans Preference Acts (Act of June 27, 
1944, ¢. 287, 58 Stat. 390 as amended August 4, 1947, c. 447, 
61 Stat. 723; 1949 Reorg. Plan No. 5, eff. August 19, 1949, 
14 F. R. 5227, 63 Stat. 1067) 5 U.S. C. § 863. The Regional 
Office dismissed the second charge and sustained the re- 
moval (JA 41). 


On March 23, 196C the Commission’s Board of Appeals 
and Review dismissed all charges but 8 and 9. It found that 
appellant took an active part in the organization and di- 
rection of the November 27 picketing during which: 


‘*1) Placards were displayed with emphasis in 
their format on such words as ‘Strike’ and ‘Unfair’. 


‘¢2) Handbills were distributed with emphasis in 
their format upon such words as ‘Strike’ and ‘Un- 
fair’, complaining of the pay and other employment 
considerations established by law which implied that 
postal employees have no rights when in fact they 
do have specific rights, and called upon the public 
to brand the Post Office Department as unfair to or- 
ganized labor for adhering to laws governing pay 
and employment. 


‘<3) A mimeographed press release of November 
27, 1957 was distributed which refers to the postal 
management as an ‘autocratic dictatorship,’ which 
states, ‘we do not have a grievance procedure, only a 
Kangaroo Court,’ and which is contemptuous toward 
and insulting to Mr. Melvin A. Ostrom, then Acting 
Assistant Postmaster, San Francisco, in that it likens 
him to Mao-Tse-Tung, a Communist China Leader.’’ 
JA 42-47) 


The Board of Appeals and Review held that appellant ‘‘in- 
tended [thereby] to bring the Post Office Department into 


disrepute and that such conduct [was] unbecoming to a 
postal employee’’ (J.A 46-47). 


On October 3, 1960 appellant commenced this action for 
a declaratory judgment to invalidate his discharge and 
order him reinstated to the postal service (JA 1, 3, 9). 
After Answer (JA 47-51) both sides moved for summary 
judgment (JA 52, 58). On October 18, 1961 the district 
court denied plaintiff’s motion for summary judgment, 
granted defendants’ motion, and dismissed the complaint 
(JA 65, 66-68). A notice of appeal was filed on November 
15, 1961 (JA 2, 69). 


Constitutional and Statutory Provisions Involved 


Constitution of the United States: 
First Amendment: 


Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise 
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thereof ; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to as- 
semble, and to petition the Government for a redress 
of grievances. 


Statute: 


Section 6(c) of the Lloyd-LaFollette Act of 1912. 
(Act of August 24, 1912, c. 389, 37 Stat. 555, as 
amended June 10, 1948, c. 447, 62 Stat. 354) 5 U.S. C. 
§ 652(c): 


Membership in any society, association, club, or 
other form of organization of postal employees not 
affiliated with any outside organization imposing an 
obligation or duty upon them to engage in any strike, 
or proposing to assist them in any strike against the 
United States, having for its objects, among other 
things, improvements in the condition of labor of its 
memhers, inelnding hours of labor and compensation 
therefor and leave of absence, by any person or 
groups of persons in said postal service, or the pre- 
senting by any such person or groups of persons of 
any grievance or grievances to the Congress or any 
Member thereof shall not constitute or be cause for 
reduction in rank or compensation or removal of such 
person or groups of persons from said service. 


Statement of Points 


1. The order of the district court denying appellant’s 
motion for summary judgment, granting appellees’ motion 
for summary judgment, and dismissing the complaint must 
be reversed because appellant is entitled to judgment as a 
matter of law. 


9. The order of the district court must be reversed and 
judgment directed for appellant because: 


a. The Postmaster General and the Members of 
the Civil Service Commission were prohibited from 
removing appellant from the postal service by Sec- 
tion 6(c) of the Lloyd-LaFollette Act, Act of August 
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24, 1912, c. 389, 37 Stat. 555, as amended June 10, 
1948, c. 447, 62 Stat. 354, 5 U. S. C. Section 652(c). 


b. If Section 6(¢) of the Lloyd-LaFollette Act of 
1912 may be construed to limit appellant’s right to 
inform the public of his conditions of labor, the 
action of the Postmaster General and the Members 
of the Civil Service Commission in removing appel- 
lant was a prohibted infringement upon his right to 
freedom of speech protected by the First Amend- 
ment to the United States Constitution. 


Summary of Argument 


Section 6(c) of the Lloyd-LaFollette Act prohibits the 
removal of a postal employee for union membership. This 
Court has intimated that traditional lawful union activity, 
short of a strike or concerted refusal to perform duties, is 
within the ambit of activities insulated by that Act. Levine 
v. Farley, 70 App. D. C. 381, 107 F. 2d 186, 188, certiorari 
denied 308 U. S. 622 (1940). This view is supported by the 
Supreme Court’s interpretation of related labor legislation 
(Radio Officers’ Union, Etc. v. NLRB, 347 U. S. 17, 39-40 
(1954) ) and reinforced by examination of the circumstances 
leading to the enactment of the Lloyd-LaFollette Act. 
Sprro, The Labor Movement in a Government Industry, 
57-177 (1924); Hearings on Removal of Employees im the 
Classified Civil Service, House Committee on Reform in the 
Civil Service, 62nd Cong., 1st Sess. (1911-1912). See Sen. 
Doc. No. 866, 62nd Cong., 2d Sess. (1912); H. R. Rep. No. 
388, 62nd Cong., 2d Sess. 7 (1912) ; 48 Cong. Ree. 5223-5224, 
5625-5627, 5633-5639, 10670-10677, 10727-10733, 10790-10804 
(1912). 


Since the incident leading to appellant’s discharge in- 
volved only a peaceful lawful effort to communicate griev- 
ances, the Post Office Department’s objection to the means 
of communication is immaterial. NLRB v. Peter Cailler 
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Kohler Swiss Chocolates, Co. (2 Cir.), 130 F. 2d 503, 506; 
Cafeteria Employees Union, Etc. v. Angelos, 320 U. S. 293, 
295 (1943). 


In any event the peaceful picketing here involved was 
constitutionally protected. Thornhill v. Alabama, 310 U.S. 
88 (1940) ; Carlson v. California, 310 U. S. 106, 113 (1940). 


ARGUMENT 


Appellees were prohibited from discharging appel- 
lant solely by reason of his participation, on his own 
time, in lawful union activity. 


The facts are not in dispute. Appellant was discharged 
from the postal service solely by reason of his participation, 
on his own time, in lawful union activity. The issue before 
this Court therefore, is whether Congress by enacting the 
Lloyd-LaFollette Act of 1912 insulated such activity from 
disciplinary action by the Post Office Department. If it did, 
appellant was unlawfully discharged. Hofflund v. Seaton, 
105 U. S. App. D. C. 171, 265 F. 2d 363, 364. 


In Levine v. Farley, 70 App. D. C. 381, 107 F. 2d 186, 
certiorari denied 308 U. S. 622 (1940), plaintiff contended 
he was discharged for engaging in activities as a member 
of a postal employees’ union. This Court never reached that 
question, since on the record in that case it appeared that 
plaintiff had acted on his own. Id., at p. 188. Refusing to 
substitute its judgment for the administrative findings, the 
Court held that plaintiff’s contention was ‘‘not so clearly 
shown as to justify judicial intervention.”’ Id., at p. 190. 
In the instant case appellant was discharged for engaging 
in lawful union activity. So much is clear from the ad- 
ministrative record and the opinion of the Board of Appeals 
and Review (JA 42-47). In Levine this Court inferred 
that such activities were protected under section 6(c) of the 
Lloyd-LaFollette Act as an incident of ‘‘membership.”’ 
Id., at p. 190. 


The phrase ‘‘membership in a labor organization’’ (as 
employed by Congress in section 8(a) (3) of the Labor 
Management Act of 1947) includes ‘‘participation in union 
activties as well as * * * adhesion to union membership.” 
Radio Officers’ Union, Etc. v. NLRB, 347 U. S. 17, 39-40 
(1954).1 The court below held that the phrase ‘<member- 
ship in any * * * organization of postal employees’’ (as 
used in section 6(c) of the Lloyd-LaFollette Act) includes 
only adhesion to membership and direct presentation of 
grievances to Congress (JA 67-68). 


In our view Congress did not intend to accomplish so 
narrow a result. Section 6(c) ‘‘cannot be divorced from 
the circumstances existing at the time it was passed, and 
from the evil which Congress sought to correct and pre- 
vent.’? United States v. Champlin Refining Co., 341 U. S. 
290, 297 (1951). ‘‘The Act was the product of a period, 
and, ‘courts, in construing the statute, may with propriety 
recur to the history of the times when it was passed.’ ”’ 
Great Northern Ry. Co. v. United States, 315 U. S. 262, 
273 (1942). A review of the legislative history and the 
circumstances which existed at the time section 6(c) was 
enacted makes clear that Congress sought to insulate from 
disciplinary action all traditional, lawful union activities 
save the strike or other concerted refusals by postal em- 
ployees to work or perform their duties. 


Section 6(c) of the Lloyd-LaFollette Act was the ceul- 
mination of a more than twenty year struggle on the part 
of postal employees to organize and improve their working 
conditions. During the period from 1895 to 1912 the 
Executive branch issued numerous ‘‘gag orders’? in an 
attempt to prevent postal employee unions from publicizing 
their grievances. These ‘“‘gag orders’’ were devices by 


1In section 1(a) of E. O. 10988, January 17, 1962, 27 F. R. 551, 
Employee-Management Cooperation in the Federal Service, “mem- 
bership” includes the right “to form, join, and assist” an employees’ 
union. 
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which the Post Office Department erected a wall of silence 
between undominated postal employee unions on the one 
hand, and Congress and the American people on the other. 
SPERO, The Labor Movement in a Government Industry, 
57-177 (1924). The most infamous of these was the order 
of 1906 which was designed to prevent postal employees 
from giving publicity to the unsafe and unsanitary condi- 
tions existing in the railway mail service. The order pro- 
vided that ‘‘railway postal clerks must not engage in con- 
troversies with or criticisms of railroad officials involving 
the administration of the postal service by furnishing in- 
formation to the newspapers or publicly discussing or 
denouncing the acts or ‘omissions’ of such officials as affect- 
ing the postal service. H: earings on Removal of Employees 
in the Classified Civil Service, House Committee on Reform 
in the Civil Service, 62nd Cong., 1st Sess. 169 (1911-1912). 


By 1911 the Post Office Department was openly at war 
with all employee organizations it could not control or 


dominate. SPERO, The Labor Movement in a Government 
Industry, 156-158 (1924). Professor Spero points out that 
“the Department had no objection to employee associa- 
tions, unions or any other type as long as they did nothing 
in particular or nothing to which the heads of the service 
objected.’? Id., at p. 110. Leaders of undominated 
unions were demoted or discharged ‘‘for the good of 
the service.”? The president of a local union which had 
issued a comprehensive statement of grievances was trans- 
ferred and his salary reduced. A candidate for union office 
who pledged himself to work for the repeal of the ‘‘gag 
rule’? was removed for ‘‘conduct detrimental to the wel- 
fare of the service.”” And a union member who publicly 
questioned the removal action was also discharged. Id., 
at pp. 160-165. 


Senator LaFollette was moved to conduct a private in- 
vestigation. He sent a questionnaire to every railway 


postal clerk in the country. In his letter accompanying the 
questionnaire he asked: 


“<If you have been approached and an effort made 
to prevent you from joining or to force you to with- 
draw from a union or to cease your activities as a 
union man, state fully the circumstances.’ ? 


The Senator received thousands of replies which indicated 
that conditions in the railway mail service were ‘‘probably 
more arbitrary than in any other branch of the Civil Serv- 
ice.’’ (48 Cong. Rec. 10729). The Post Office’s response to 
the LaFollette poll was to open the Senator’s mail in vio- 
lation of the postal laws. In the Senator’s words his mail 
‘twas subjected to an espionage almost Russian in char- 
acter.’’ (48 Cong. Rec. 10729). With Congressman Lloyd 
he introduced remedial legislation. 


The Postmaster General opposed enactment, pointing 
out that the proposed legislation would even permit strikes 
against the Government (48 Cong. Rec. 10676), and Senator 
Cummins framed the concern of the Senate in those terms 
(48 Cong. Rec. 10677). To overcome this objection, Sen- 
ator Reed introduced an amendment proscribing affiliation 
with unions which obliged postal employees to strike or 
proposed to assist them in a strike (48 Cong. Rec. 10796, 
10803). 


During Senate debate the need for section 6(c) was 
questioned. Senator Cummins asked whether there ‘‘has 
ever been an instance in which an employee has been either 
demoted or dismissed because of his connection with any 
union’’ (48 Cong. Rec. 10675). In response, Senator La- 
Follette told of members of one union who had been re- 
moved for taking ‘‘too active part at a [union] meeting”’ 
(48 Cong. Ree. 10731). He also told about the president of 
a local who had been removed because he publicized ‘‘un- 
sanitary conditions existing in some part of the post office 
building in Chicago.’”? Ibid. Senator Reed gave as an 
example the dismissal of a postal employee who was a 


2 Sen. Doc. No. 866, 62nd Cong., 2d Sess. 47-48 (1912). 
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member of a labor union which had adopted ‘‘a resolution 
* © * endorsing a certain article in a newspaper.” (48 Cong. 
Ree. 10675). 


These examples pointed up the abuses which Congress 
sought to remedy. Stewart v. Kahn, 78 U. S. 493, 504 
(1871) ; Helvering v. Bliss, 293 U. S. 144, 151 (1934). Con- 
gress intended ‘‘to protect employees against oppression 
and in the right of free speech”’ * in seeking ‘‘improvement 
in [their] condition of labor.’’* It did not intend to engage 
in an ‘“‘inert [exercise] in literary composition.’”’? United 
States v. Shirey, 359 U. S. 255, 260-261 (1959). 


That the Post Office Department objected to the means 
chosen by appellant’s union to inform the public of working 
conditions is immaterial. ‘‘Peaceful picketing is the work- 
ingman’s means of communication.’’ Milk Wagon Drivers 
Union, Etc. v. Meadowmoor Dairies, 312 U. S. 287, 293 
(1941). It comprehends a free trade of ideas, and that 
includes ‘‘the opportunity to persuade to action, not merely 
to describe facts.’? Thomas v. Collins, 323 U. S. 516, 537 
(1945); ef. Abrams v. United States, 250 U. S. 616, 624 
(1919) and Gitlow v. New York, 268 U.S. 652, 672 (1925), 
dissenting opinions of Mr. Justice Holmes. This is not to 
say that a postal employee may advocate a strike against 
the postal service. But where as here persuasion is for 
the purpose of obtaining Congressional action (JA 64), 
concerted activity is protected.® 


The Post Office Department’s objection to the language 
of the press release (JA 62-64) is likewise immaterial. 
The record is completely devoid of evidence to connect 


3H. R. Rep. 388, 62nd Cong., 2d Sess. 7 (1912). 
4 Section 6(c) of the Lloyd-LaFollette Act, 5 U. S. C. section 
652(c). 


5 See E. O. 163, January 31, 1902; E. O. 402, January 25, 1906; 
Spero, The Labor Movement in a Government Industry, 96-177 
(1924). 
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appellant with the composition or distribution of that docu- 
ment.* In any event, however, that release was well within 
the ambit of insulated activity. ‘‘[T]o use loose language 
or undefined slogans that are part of the conventional give- 
and-take in our economic and political controversies—like 
‘unfair’ or ‘fascist’—is not to falsify facts.’? Cafeteria 
Employees Union, Etc. v. Angelos, 320 U. S. 293, 295 (1943). 
As Judge Learned Hand said in NURB v. Peter Cailler 
Kohler Swiss Chocolates Co. (2 Cir.), 130 F. 2d 503: 


“[S]o long as [union] ‘activity’ is not unlawful, we 
can see no justification for making it the occasion 
for a discharge; a union may subsidize propaganda, 
distribute broadsides, support political movements, 
and in any other way further its cause or that of 
others it wishes to win to its side. Such activities 
may be highly prejudicial to its employer; his cus- 
tomers may refuse to deal with him, he may incur 
the enmity of many in the community whose disfavor 
will bear hard with him; but the statute forbids him 
by a discharge to rid himself of those who lay such 


burdens upon him. Congress has weighed the con- 
flict of his interest with theirs and has pro tanto 
shorn him of his powers.’’ Id., at p. 506. 


Unless peaceful picketing under these circumstances is it- 
self unlawful, and this the Constitution would forbid,’ 
appellant’s removal from the postal service cannot be sus- 
tained. 


In fact Postal Inspector George B. Uttley, testifying at the 
hearing on appellant’s Section 14 appeal, admitted as much (JA 
53-54). And the Board of Appeals and Review, in dismissing 
charges 6 and 7, so found (JA 45). 


7 Thornhill v. Alabama, 310 U. S. 88 (1940). In Carlson v. 
California, 310 U. S. 106, 113 (1940), the Court said: “publicizing 
the facts in a labor dispute in a peaceful way through appropriate 
means, whether by pamphlet, by word of mouth or by banner, must 
now be regarded as within that liberty of communication which is 
secured to every person * * *.” 


12 


CONCLUSION 


By reason of the foregoing, the decision below 
should be reversed. 


Respectfully submitted, 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,780 
Conrap C. Eustace, Appellant, 
v. 


J. Epwazp Day, et au., Appellees. 


Appeal from the United States District Court for the District of 
Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is a Government employee discharge case. The 
appeal is from a final order of the District Court which 
denied appellant’s motion for summary judgment, granted 
appellees’ motion for summary judgment, and dismissed 
the complaint (J.A. 65, 69). The District Court filed an 
opinion (J.A. 66-68) which is now officially reported as 
Eustace v. Summerfield, 198 F.Supp. 233 (D.D.C. 1961). 


Chronological Outline of Proceedings 
Appellant is a veterans’ preference eligible as defined in 


§ 2 of the Veterans’ Preference Act of 1944* (J.A. 4 [73], 
27, 48 [13]). As such, he is entitled to the protective 


1 Ch, 287, 58 Stat. 387, as amended, 5 U.S.C. § 851 (1958). 
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benefits of §14 of that Act,? including its prohibition 
against discharge ‘‘except for such cause as will promote 
the efficiency of the service... .’’* The procedural regu- 
larity of appellant’s discharge and of the administrative 
reviews that followed is not now in issue, appellant con- 
fining his attack to the substantive merits (J.-A. 66; Brief 
for Appellant [hereinafter ‘‘Br.’’] at 4-5). 

Prior to March 19, 1958, appellant was employed by 
the United States Post Office Department as a Distribu- 
tion Clerk, PFS-4 (Step 7), paying $4410 per annum, at 
the United States Post Office, San Francisco, California 
(J.A. 4 [15], 27, 54). On February 12, 1958, Postal In- 
spector G. B. Uttley gave appellant thirty days’ advance 
written notice of proposal to remove him from the service ‘ 
(J.A. 4 [15], 10-14, 27-28). The notice set forth its rea- 
sons, specifically and in detail, in a series of ‘‘Charges’’ 
numbered 1 through 9 (J.A. 10-14). Charge 1 alleged that 
on November 27, 1957, appellant had directed and partici- 
pated with others in a demonstration on the public side- 
walk adjacent to the Main Post Office in San Francisco, 
during which demonstration appellant distributed or asso- 
ciated himself with others in distributing to the public cer- 
tain printed handbills (J.A. 10). As later noted by the 
Civil Service Commission Board of Appeals and Review, 
the demonstration identified in Charge 1 was amplified by 
particulars contained in Charges 2 through 7 (J.A. 11-14, 
45). Charges 8 and 9, which were those upon which ap- 
pellant’s discharge was ultimately sustained (see J.A. 47), 
alleged that appellant’s participation in the demonstration 
identified in Charge 1 constituted conduct tending to bring 
the Post Office Department into disrepute (Charge 8) and 
was unbecoming to a postal employee (Charge 9) (J.A. 
14). Thus, as the Board of Appeals and Review later held, 
all the facts and circumstances set forth in Charges 1 
through 7 were relevant to the issues under Charges 8 and 


2Ch. 287, 58 Stat. 390, as amended, 5 U.S.C. § 863 (1958). 
3 Ibid. 
4 See sdid.; 5 CPE. § 22.201 (Rev. 1961). 
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9 (J.A. 45). To all these charges, appellant answered 
both in writing (J.A. 15-25) and in a personal appearance 
with his attorney before the official who had given the 
initial notice (see J.A. 28, 55; Gov’t. Ex. B (Ex. 8] °).° 

On March 13, 1958, through letter decision of J. M. 
McKibbin, Assistant Postmaster General, all of the Charges 
1 through 9 were sustained and appellant was removed 
from the service effective March 19, 19587 (see JA. 6 
[113], 28, 55 [15]; Gov’t Ex. A. [Ex. 3]). The formal 
Notification of Personnel Action followed on March 17, 
1958 (Gov’t Ex. B at 66). 

On March 28, 1958, appellant noted a timely appeal to 
the Director of the Twelfth U. S. Civil Service Region, 
Civil Service Commission, requesting a personal appear- 
ance on the appeal *® (J.A. 6 [114]; 27, 55 [1 6]; Gov’t Ex. 
A at 23). Hearing before an Appeals Examiner was had 
on September 10, 1958 (J.A. 7 [115], 30; Gov’t Ex. B at 
1-83 (complete Report of Hearing)). November 14, 1958, 
the Director in his Findings and Recommendations ° (J.A. 
7 [115], 26-42, 55 [18]) found that all pertinent proce- 
dural requirements had been complied with by the Post 
Office Department in effectuating appellant’s removal, that 
all of the charges except Charge 2 which were contained in 
the notice of proposed removal dated February 12, 1958, 
were sustained by the evidence in the appeal, and that 
the removal action was properly taken ‘‘for such cause 
as will promote the efficiency of the service’? (J.A. 41). 

From the Director’s decision upholding his removal, ap- 
pellant filed appeal to the Civil Service Commission Board 


5<‘Goe’t Ex. B’? refers to the collection of official documents annexed to 
appellees’ motion for summary judgment in the court below (S.A. 58). The 
bracketed ‘‘Ex. 8’’ refers to but onc of that set of documents as it was num- 
bered for exhibit purposes at the administrative level. 


6See 5 CFR. § 22.203 (Rev. 1961). 
7 See 5 C.F.R. § 22.205 (Rev. 1961). 


8Sce Vetcrans’ Preference Act of 1944, §14, supra note 2; 5 CEE. 
§§ 22.301, 22.402 (Rev. 1961). 


9 See 5 CER. § 22.403 (Bev. 1961). 
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of Appeals and Review” (J.A. 55 [19]; Gov’t Ex. A 
at 9). The appeal was submitted on written statement by 
appellant’s attorney * (Gov’t Ex. A at 7). On March 23, 
1960, the Board, acting for the Commissioners, modified 
and affirmed the Director’s decision (J.A. 7 [16], 42-47, 
56 [1 10]). The Board decided that each of the first seven 
charges, considered independently, in and of itself, did not 
justify the adverse action, but that Charges 8 and 9, in 
light of the combined facts and circumstances underlying 
the other charges, were sustainable for the reasons given: 
that appellant’s activity in connection with the demonstra- 
tion identified in Charge 1 tended to bring the Post Office 
Department into disrepute (Charge 8) and was unbecom- 
ing to a postal employee (Charge 9) (J.A. 44-47). The 
Board found further that appellant’s removal on these 
charges ‘“‘was warranted and was for such cause as will 
promote the efficiency of the service within the meaning 
of Section 14 of the Veterans’ Preference Act’’ (J.A. 47). 

Thereupon appellant filed in the District Court a com- 
plaint seeking reinstatement and kindred relief (J.A. 3-9) ; 


appellees answered (J.A. 47-51) and later moved for sum- 
mary judgment on the basis of the administrative record 
(J.A. 52); appellant then filed a summary judgment cross- 
motion (J.A. 58). The court entered final judgment (J.A. 
65) as earlier indicated. 


Facts 


At the time of the demonstration referred to in Charge 
1 of the removal notice, appellant was the president of 
Local No. 1136 of the United Postal Workers Union 
(PWU), an affiliate of the United Postal Workers Indus- 
trial Council and the Industrial Union Department of the 
AFL-CIO (J.A. 45 [{ 6], 48 [1 6-7], 58-59 [7 11]). The 
PWU is a voluntary unincorporated labor association of 
postal employees, but is ‘‘not affiliated with any outside 
organization imposing any obligation or duty to engage 


10 See 5 C.F.R. § 22.501(a) (Rev. 1961). 
11 See 5 CFR. $§ 22.402, 22.501(c), 33.1 (Rev. 1961). 
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or assist in a strike against the United States’’* (<bid.). 
The PWU has among its objects ‘‘the improvement of the 
wages, hours, and conditions of employment of its mem- 
bers and promoting legislation with respect to the fore- 
going’’** (zbid.). 


A. Preparations for the demonstration. On or about 
October 16, 1957, at a PWU membership meeting, there was 
enacted a resolution to engage in handbill distributions and 
informational picketing allegedly concerning the wages, 
hours, and working conditions of postal employees (J.A. 5 
{18], 48 [18]). The membership voted not to hold its No- 
vember and December meetings** and empowered its Ex- 
ecutive Board to act during that period (J.A. 59 [73]). On 
November 7, 1957, the Executive Board constituted appel- 
lant, Secretary-Treasurer Thomas H. Monroe, and Execu- 
tive Vice-President James Broussard to act as a committee 
to plan and set a date for the picketing (zbid.). On Novem- 
ber 24 and 25, 1957, the Executive Board approved the com- 
mittee’s plan to picket the Main Post Office on November 
27, 1957, and authorized the issuance of a press release 
(ibid.). This press release (J.A. 62-64) was the one later 
identified in and underlay the charges contained in Charges 
6 and 7 of the removal notice (J.A. 13-14), and formed a 
partial basis for the ultimate affirmance of appellant’s re- 
moval by the Board of Appeals and Review under Charges 
8 and 9 (see J.A. 46). A handbill (J.A. 60-62) that also 
served as partial basis for the discharge (see J.A. 46) was 
ordered and paid for by the PWU (Gov’t Ex. B at 9). 


B. The demonstration and appellant’s role im it. On 
November 27, 1957, between the hours of approximately 
8:00 and 9:00 a.m. (J.A. 10), appellant together with other 


12 Compare Lloyd-LaFollette Act, ch. 389, § 6(c), 37 Stat. 555 (1912), as 
amended, 5 U.S.C. § 652(¢) (1958), infra, p. 13. 


13 Compare ibid. 


14In the court below appellant’s statement of material facts incorrectly 
stated that ‘‘The membership also voted to hold November and December 
meetings. ...’’ (J.A. 59 [13]), omitting the word ‘‘not.’’ As shown by 
the minutes of the PWA mecting of October 16, 1957, the vote was to suspend 
the November and December meetings (Gov’t Ex. B at 7). 
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members of the PWU engaged in informational picketing 
in front of the San Francisco Main Post Office. This was 
during non-working hours (7bid.). The picketing was 
peaceful (J.A. 5 [1 8]), at least in the sense that appellant 
himself did not engage in any violence (J.A. 49 [f] 9]). 
Appellant’s role in the demonstration was far from passive, 
however. The record herein contains statements by Lillian 
Starks (Gov’t Ex. B [Ex. 15, pp. 4-5]), Laura Thomas (7d. 
[Ex. 9, p. 2]), Horace A. Mann (zd. [Ex. 10, p. 3]), and 
Horace M. Peppars (id. [Ex. 10, p. 3])—all postal em- 
ployees who were present at the demonstration—to the 
effect that appellant had solicited their participation be- 
forehand and generally told them where to stand and 
directed their parading outside the Main Post Office.** 
Other postal workers, shown photographs of the demon- 
stration, picked out appellant from among the persons who 
marched in the parade of pickets (Eddie Jones: id. [Ex. 16, 
p. 2]; Horace M. Peppars: id. (Ex. 11, pp. 1-2]). The 
Board of Appeals and Review expressly found that: ‘‘The 
preponderance of the evidence establishes * * * that Mr. 


Eustace [appellant] took an active part in the organization 
and direction of the demonstration as well as being an 
active participant therein” (J.A. 46). This finding is not 
now challenged. 


15 Appellant admitted his participation in the domonstration but evaded 
answering questions designed to particularize his exact role. The following 
excerpts are taken from a recorded interview between appellant and Postal 
Inspector Uttley (Gov’t Ex. B [Ex. 7, pp. 1-2]): 


U—Let’s see—did you participate in a demonstration of postal employecs 
which took place outside the main post office, San Francisco, California, on 
the morning of November 27, 19571 

E—I’d answer yes on that, 

U—I have been informed that you directed the demonstrators in their posts of 
duty and where they were to march. Is that information correct? 

E—Well, I would abstain from answering that question. 

U—Do you care to state your reason for abstaining? 

E—Well, as we have previously discussed, the—that is a union matter and 
I don’t think it is pertinent actually to an investigation. 


* e ° . ° . ° . . ° 
? 


U—Did you solicit the participation of other postal employees in the demon- 
stration? 
E—I abstain from that one also. 
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The handbill that appellant and others distributed during 
the course of the demonstration (J.A. 5 [19], 59-60 [14]), 
and that eventually led in part to appellant’s discharge, is 
reproduced at Joint Appendix 60-62, but since important 
matters of format and letter-size are not and cannot be 
accurately shown, therein, the Court’s attention is respect- 
fully directed to the copy of the handbill contained in the 
original record (Gov’t Ex. B [Ex. 5]). 

Appellant in this Court has taken the position, somewhat 
late in the day, that ‘‘the record is completely devoid of 
evidence to connect appellant with the composition or dis- 
tribution’’ (Br. at 10-11) of the press release that the Post 
Office officials concerned with his discharge found objection- 
able. If it is true that there is a lack of direct evidence to 
attribute the composition and distribution of the press 
release to appellant personally, that is so only because of 
professed ignorance or deliberate concealment on the part 
of the postal employees involved. Appellant himself denied 
having been the inspiration for particular insulting lan- 
guage used in the press release, otherwise refused to reveal 
who composed it, and failed to respond to the question 
whether, as the president of the local union, he was dis- 
claiming responsibility for it.° Thomas H. Monroe, the 


16 The following excerpts are taken from a recorded interview between 
appellant and Postal Inspector Uttley (Gov’t Ex. B [Ex. 7, pp. 5-6]): 
U—Can you tell me who composed the test of this press release? 

E—Its continuity or its text? 

U—lIts text. What’s the difference? The text is the thoughts and ideas ex- 
pressed, as I use it. 

P—Well now, the text of it would have been many things. —Well on both of 
these—— 

U—Well, who compiled it then? 

E—Well, I would have to abstain from answoring on that one. That’s—it’s 
a little bit involved on that. 

U—Here is a—here is one—— 

E—It’s a shame, really. I mean, this is a shame that I am not answering 
some of your questions. 

U—Well, now, I'll bring it down to one specific question. Let’s talk about 
one specific paragraph, which states: Red China is not the only place 
having a MAO. Orders in the San Francisco post office have been signed 
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local’s secretary-treasurer over whose signature the press 
release appeared, stated that it had indeed been distributed 
to the press during the demonstration and that he knew 
who had so distributed it, but refused to say who had com- 
posed it or who distributed it.” Two participants who were 


this way for years. Now can you tell me the source of inspiration for that 
item? 

E—No, I have no idea. 

U—Is it yours? 

° 7 * °. . °. 


E—Not to my knowledge, it’s not mine. 

U—Well, it—does the—do I take it that the local or its president disclaims 
any responsibility for this press release? 

That would be an assumption and I’m not making assumptions or going 
along with them. On the entire release, as you have presented to me here, 
I would have to abstain from answering. On some of the specific ones, 
maybe I might be able to shed some light as to your satisfaction right 
now, but as I started to say, it’s a shame, in a way, that I’m not being 
more informative on these questions that you’re giving me * * *. 


17 Monroe’s interview with Postal Inspector Uttley produced the following 
colloquy (Gov’t Ex. B [Ex. 12, pp. 2-4]): 


U—I will show you a press release which is mimeographed and which is dated 
November the 27th, 1957, and which bears the name Thomas H. Monroe at 
the bottom. Can you tell me who composed the text of that press telcase? 


° ° ° * * * * * . . * 


. 

M—I must decline to answer. As a postal worker I do not know. 

U—aAs a postal worker you do not know, even though it bears your name? 

M—As a postal worker I do not know. 

* J * * ° * ° °. * *. * 

U—Well, Mr. Monroe, we can’t close our mind off into two separate parts— 
either you do know or you don’t know. 

M—In other words, then, you claim that you do have the right to question me 
as to my life outside the post office. 

U—1I insist that you tell me whether you know who composed the text of that 
press release. 

M—I decline to answer. 

U—Very well. Do you know whether this press release was distributed or 
offered to anyone during the demonstration? 

M—Yes, I know. 

U—Will you tell me what part it took in the demonstration? 

* ° *. . *. ° . * 

M—It was distributed only to the press, so far as I know, 

U—Did you distribute it to the press? 

M—I decline to answer. 

U—Do you know who distributed it to the press? 

M—Yes, I know. 
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questioned said they knew nothing of the press release 
(Lillian Starks: Gov’t Ex. B [Ex. 15, p. 9]; Laura 
Thomas: id. [Ex. 10, p. 6]). James W. Stephens saw the 
press release at the demonstration and knew that a copy 
was there passed to a reporter for one of the San Francisco 
newspapers, but either could not recall or would not say 
definitely who had been responsible (id. [Ex. 14, p. 7]). 
Horace A. Mann, though he did not know who had composed 
it, ‘‘thought’’ he saw Monroe with the press release in his 
hands during the demonstration and ‘‘thought’’ he gave it 
to a newspaperman (id. [Ex. 10, p. 6]). At all events, it zs 
established that issuance of the press release had been 
authorized by the local’s Executive Board at the same time 
it approved the picketing plans of appellant’s committee 
(see supra, p. 5); as shown before, appellant organized, 
directed, and participated in the demonstration during 
which the press release was distributed, probably by Mon- 
roe; and, as argued by Postal Inspector Uttley at appel- 
lant’s § 14 appeal: ‘‘* * * it would be unreasonable indeed 
for us to exculpate * * * appellant Eustace who by all the 
demonstrable facts participated and shared in the organi- 
zation and direction of this demonstration; it would be un- 
reasonable indeed to relieve him of any responsibility for 
that particular portion of it. It is unreasonable * * * to 
believe that he knew nothing about this press release or the 
contents of it or that he could have had no influence over its 
distribution. * * * [I]t is not at all unreasonable to hold 
the appellant Eustace responsible for the distribution of 
this release by Monroe’’ (J.A. 53).¥* 


18 On these facts, had the press release contained matters that were crim: 
inally libelous or obscene, plainly appellant could have sucecssfully been 
prosecuted as a principal notwithstanding the lack of evidence to show that he 
personally distributed it. Cf. D.C. Cope § 22-105 (1961), Turberville v. United 
States, Nos. 16343 et al., D.C. Cir., February 1, 1962, slip opinion at 3-4, 

We find no admission by Postal Inspector Uttley such as that said to exist 
by appellant (Br. at 11 n. 6). Appellant also says (ibid.) that the Board of 
Appeals and Review explicitly found that there was no evidence to connect 
appellant with the composition and distribution of the press release, This is 
not so. Appellant’s record reference (J.A. 45) discloses that the Board of 
Appeals and Review dismissed Charges 6 and 7, which pertained to the press 
release, because those charges failed to ‘ ‘allege any specific action or conduct’? 
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C. The placards and handbills. The Board of Appeals 
and Review found (J.A. 46): 


* © * During the course of the demonstration: 

(1) Placards were displayed with emphasis in their 
format on such words as ‘‘Strike’’ and ‘‘Unfair.”’ 

(2) Handbills were distributed with emphasis in 
their format on such words as ‘‘Strike’’ and “* Unfair,”’ 
complaining of the pay and other employment consid- 
erations established by law which implied that postal 
employees have no rights when in fact they do have 
specified rights, and called upon the public to brand the 
Post Office Department as unfair to organized labor 
for adhering to laws governing pay and employment. 


These findings are to be read, in turn, in light of those made 
by the Regional Director with respect to Charges 4 and 5, 
both of which were concerned with the handbills in question 
(J.A. 35-37).° Taken in their totality, the findings amount 
to this: The placards and handbills, by setting forth the 
word “UNFAIR” in oversized letters (see, e.g., J-A. 60) 
and by specifically asking the viewers or recipients thereof 
to name the Post Office Department as ‘‘Unfair”’ to organ- 
ized labor (see, ¢.g., J-A. 61), charged the Post Office De- 
partment itself—not the United States Government or the 
Congress—with unfairness in respect of specific grievances 
alleged in the handbills. But the grievances themselves for 
the most part were of the sort beyond the power and 
responsibility of the Post Office Department to entertain 
and rectify. For example, from the form and content of 
the questions set forth in the handbill, it is clearly implied 
that the Post Office Department is responsible for working 


an 
[emphasis supplied] on appellant’s part; the Board therefore did not consider 
them ‘‘as charges or reasons, in and of themselves, to justify adverse action’? 
[emphasis supplied]. It was made clear, however, that in deciding Charges 8 
and 9, which did allege appellant’s participation in the demonstration identi- 
fied in Charge 1, the Board of Appeals and Review did consider the subject- 
matter of Charges 6 and 7 as part of the totality of circumstances and did not 
at any time hold that it had no connection with appellant (J.A. 45). 


19 Again, though these charges were dismissed as reasons in and of them- 
selves for appellant’s separation, they were deemed relevant to Charges 8 and 9 
upon which the separation was ultimately based. 
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its employees long overtime hours, Saturdays, Sundays, 
and holidays, without overtime pay (J.A. 60-61); for pay- 
ing less than a ‘‘living wage’’; for having its employees 
unprotected by federal and state labor laws; for restricting 
their political activities; and for not according them the 
right to strike against the Post Office Department (J.A. 
61). Thus, as found: ‘‘The appellant and his associates in 
the demonstration did ask the public to brand the Post 
Office Department as ‘‘ Unfair’”’ for complying with the pay 
regulations relating to postal employees. (J.A. 35) ** * In 
effect, the appellant and his associates in the demonstration 
were asking the public to brand the Post Office Department 
as unfair to organized labor for complying with legal re- 
strictions upon participation of the employees in partisan 
polities’? (J.A. 35-36). 


D. The press release. The Board of Appeals and Re- 
view further found that during the course of the demon- 
stration, 


3) A mimeographed press release of November 27, 


1957 [the same one as previously discussed in this 
brief] was distributed which refers to the postal man- 
agement as an ‘‘autocratic dictatorship,’’ which states, 
“<we do not have a grievance procedure, only a Kanga- 
roo Court,’? and which is contemptuous toward and 
insulting to Mr. Melvin A. Ostrom, then Acting As- 
sistant Postmaster, San Francisco, in that it likens 
re to Mao Tse-tung, a Communist China leader. (J.A. 


The exact reference in the press release to Acting Assistant 
Postmaster Ostrom was this: ‘‘Red China is not the only 
place having a ‘MAO.’ Orders in the San Francisco Post 
Office have been signed this way for years’’ (J.A. 63). 
Mr. Ostrom, now Assistant Postmaster in San Francisco, 
had in fact been a top supervisory employee of the San 
Francisco Post Office for years and had used his initials 
in issuing papers in his official capacity (J.A. 39). Al- 
though non-employees of the post office might not have 
connected the ‘MAO’ reference to Mr. Ostrom, it had par- 
ticular meaning for the employees, and it was found clear 


12 


that the statement was contemptuous and insulting as 
charged (J.A. 39-40). The District Court said that the 
reference was, ‘‘to put it mildly, * * * forcefully and 
acrimoniously critical * * *’’ (J-A. 66). 


The Ultimate Grounds for Discharge 


Both the Regional Director and the Board of Appeals 
and Review of the Civil Service Commission sustained ap- 
pellant’s discharge on the grounds that his overall conduct 
in the demonstration tended to bring the Post Office De- 
partment into disrepute and was unbecoming to a postal 
employee (J.A. 40-41, 46-47). The fuller explanation is 
that given by the Regional Director (J.A. 40-41). The 
Civil Service Commission reviewers also held that appel- 
lant’s discharge was effectuated ‘‘for such cause as will 
promote the efficiency of the service’? within the meaning 
of § 14 of the Veterans’ Preference Act (J.A. 41, 47). The 
District Court recognized that it was not free to disturb 
the administrative judgment unless it lacked all rational 
basis, but added that ‘‘if this Court had that authority, 
it would not change the result’’ (J.A. 68). 


CONSTITUTION, STATUTES, AND EXECUTIVE ORDER 
INVOLVED 


The First Amendment to the Constitution of the United 
States provides in pertinent part: 

Congress shall make no law * * ° abridging the 

freedom of speech, or of the press; or the right of the 


people peaceably to assemble, and to petition the Gov- 
ernment for a redress of grievances. 


The Lloyd-LaFollette Act, ch. 389, 46, 37 Stat. 355 
(1912), as amended, 5 U.S.C. § 652 (1958), provides in 
part: 


§ 652. Removal without pay from classified civil serv- 
ice. 


(a 
(b) * * * 
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(c) Membership in associations, clubs, ete., no cause 
for reduction in rank or compensation or removal. 
Membership in any society, organization, club, or 
other form of organization of postal employees not 
affiliated with any outside organization imposing an 
obligation or duty upon them to engage in any strike, 
or proposing to assist them in any strike, against 
the United States, having for its objects, among other 
things, improvements in the condition of labor and 
compensation therefor and leave of absence, by any 
person or group of persons in said postal service, or 
the presenting by any such person or groups of per- 
sons of any grievance or grievances to the Congress 
or any Member thereof, shall not constitute or be cause 
for reduction in rank or compensation or removal of 
such person or groups of persons from said service. 
( da) ** * 


The National Labor Relations Act, ch. 372, §2(2), 49 
Stat. 450 (1935), 29 U.S.C. §152(2) (1958), provides: 
§2(2) [29 U.S.C. §152(2)]. Definitions. 
When used in this Act— 
(1) «ef 


(2) The term ‘‘employer”’ includes any person act- 
ing as an agent of an employer, directly or indi- 
rectly, but shall not include the United States * * * 


The National Labor Relations Act, ch. 372, §7, 49 Stat. 
452 (1935), as amended, Labor Management Relations Act, 
1947, ch. 120, title I, $101, 61 Stat. 140, 29 U.S.C. $157 
(1958), provides: 


§7 [29 U.S.C. § 157]. Right of employees as to organi- 
zation, collective bargaining, ete. 


Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choos- 
ing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid 
or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent 
that such right may be affected by an agreement re- 
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quiring membership in a labor organization as a con- 
dition of employment as authorized in section 8(a) (3) 
of this Act. 


The National Labor Relations Act, ch. 372 § 8, 49 Stat. 
452 (1935), as amended, Labor Management Relations Act, 
1947, ch. 120, title I, §101, 61 Stat. 140, 29 U.S.C. § 158 
(1958), provides in part: 


§8 [29 U.S.C. § 158]. Unfair labor practices. 
(a) It shall be an unfair labor practice for an em- 
ployer— 
(1) to interfere with, restrain, or coerce employees 


in the exercise of the rights guaranteed in section 
7 of this Act [.] 


And the National Labor Relations Act, ch. 372, § 10, 49 
Stat. 453 (1935), as amended, Labor Management Relations 
Act, 1947, ch. 120, title I, 101, 61 Stat. 146, as amended, 
29 U.S.C. § 160 (1958), reads in pertinent part: 


§10 [29 U.S.C. § 160]. Prevention of unfair labor 


practices. 
(a) *?*? 8 


( *?e 
(c) * * * findings and orders of Board. 


* © © Tf upon the preponderance of the testimony 
taken the Board shall be of the opinion that any per- 
son named in the complaint has engaged in or is engag- 
ing in an unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to 
be served on such person an order requiring such per- 
son to cease and desist from such unfair labor prac- 
tice, and to take such affirmative action including rein- 
statement of employees with or without back pay, as 
will effectuate the policies of this act: °° ° No order 
of the Board shall require the reinstatement of any 
individual as an employee who has been suspended 
or discharged, or the payment to him of any back pay, 
if such individual was suspended or discharged for 
cause. 
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Executive Order No. 10988, 27 Fev. Reo. 551 (January 
17, 1962), provides in part: 


Exaetovee-MANAGEMENT CoopEeRATION IN THE FEDERAL 
SERVICE 

* * * * * 

Section 1. (a) Employees of the Federal Govern- 
ment shall have, and shall be protected in the exercise 
of, the right, freely and without fear of penalty or 
reprisal, to form, join, and assist in any employee 
organization, or to refrain from any such activity. 
Except as hereinafter expressly provided, the freedom 
of such employees to assist any employee organiza- 


tion shall be recognized as extending to participation 
in the management of the organization and acting for 


the organization in the capacity of an organization rep- 
resentative, including presentation of its views to of- 
ficials of the executive branch, the Congress or other 
appropriate authority. * * * 


SUMMARY OF ARGUMENT 
I 


A. Section 6(c) of the Lloyd-LaFollette Act is clear on 
its face. It specifies only two things that may not consti- 
tute cause for removing a postal employee from the serv- 
ice: (1) his ‘‘membership’’ in a non-prohibited employee 
organization, and (2) his presentation, alone or with others, 
of grievances to the Congress or any Member thereof. The 
right of ‘‘membership,”’ although it may carry with it 
several immediate incidents of mere “¢membership’’ such 
as paying dues, holding office, ete., does not embrace the 
right to participate with immunity in whatever concerted 
activities, other than petitioning Congress for redress of 
grievances, the employee organization may happen to spon- 
sor. This is demonstrable by comparing the language of 
the Lloyd-LaFollette Act and a recent executive order ex- 
tending its protections to government employees other than 
those in the postal service with the provisions of the Labor 
Management Relations Act, 1947, governing the rights of 
non-governmental employees. That actively promoted pub- 
licity and publication of grievances elsewhere than in the 
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Congress and departmental channels do not receive pro- 
tection under the Lloyd-LaFollette Act is also the holding 
of Levine v. Farley, infra. Such activities are therefore 
grounds for removal whenever they impinge upon the ef- 
ficiency of the service, and here appellant cannot and does 
not attack the Civil Service Commission’s finding and 
conclusion that his removal for the reasons given will pro- 
mote the efficiency of the service. 


B. Appellant was not discharged from the postal service 
for either his mere ‘‘membership’’ in the PWU or his 
presentation of grievances to the Congress. The reasons 
for his removal were grounded in overt acts and concrete 
utterances which were unbecoming a postal employee and 
tended to bring the Post Office Department into disrepute. 
This conduct, as part of a public demonstration, cannot be 
construed as a presentation of grievances to the Congress 
or proper executive authority. 


C. Even had appellant rights similar to those of non- 
governmental employees under §7 of the Labor Manage- 


ment Relations Act, 1947, such rights according to de- 
cisional law are not absolute. They do not interfere with 
the employer’s right to discharge for improper conduct 
that goes to the efficiency and discipline of his enterprise, 
regardless of whether or not such improper conduct occurs 
in the course of engaging in an otherwise protected con- 
certed activity. And the Government’s right to discharge 
is not affected by the mere fact that the objectionable 
employee conduct is lawful in the sense it is not illegal. 
Many governmental employee discharges for conduct that 
is not illegal have been upheld by the courts. 


I 


Appellant’s discharge from the postal service was not 
barred by the First Amendment to the Constitution. Con- 
gress and the executive departments, in exercising valid 
regulation of the efficiency and discipline of the civil serv- 
ice, may indirectly abridge otherwise inviolate First 
Amendment freedoms. United Public Workers v. Mitchell, 
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infra. Employee conduct may warrant removal to promote 
the efficiency of the service, notwithstanding that such con- 
duct may consist in whole or in part of speech. In any 
event, here part of the utterances charged to appellant are 
not constitutionally protected; and as for the rest, epi- 
thetical conclusions impugning the integrity of the Post 
Office Department and its management have such slight 
ideational value that they may be subordinated to the 
valid, substantial interest of civil service discipline. 


ARGUMENT 
INTRODUCTION 


Under § 14 of the Veterans’ Preference Act of 1944 and 
regulations thereunder (5 C.F.R. § 22.201 (Rev. 1961)), 
appellant could not lawfully be discharged from his posi- 
tion ‘‘except for such cause as will promote the efficiency of 
the service.’’? The Post Office Department here removed 
appellant on grounds, inter alia, that his participation in 
the demonstration identified in the charges tended to bring 
the Department into disrepute and was conduct unbecoming 
a postal employee. This Court, in Levine v. Farley, 70 App. 
D.C. 381, 107 F.2d 186 (1939), cert. denied. 308 U.S. 622 
(1940), has heretofore agreed that unbecoming employee 
conduct which tends to bring his department into public 
disrepute properly goes to the efficiency of the service and 
hence may serve as valid basis for discharge under § 6(a) 
of the Lloyd-LaFollette Act; *° and here, both the Regional 
Director of the Civil Service Commission and the Board 
of Appeals and Review acting for the Commission itself, 
have sustained appellant’s discharge under that ultimate 
statutory standard. 

Appellant in this Court does not take issue with either 
the factual findings that underlay the departmental person- 
nel action or the ultimate Civil Service Commission con- 
clusion that the efficiency of the service will be promoted by 


20 37 Stat. 555 (1912), 5 U.S.C. § 652(a) (1958). Like § 14 of the Veterans’ 
Preference Act, the Lloyd-LaFollette Act precludes departmental discharges 
“except for such cause as will promote the efficiency of the service.’ 
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his removal. Plainly he could not do so. Where, as here, 
the discharge process is not assailed for procedural irregu- 
larity, the courts have no jurisdiction to go behind the 
departmental] findings and retry the merits of the charges. 
See, ¢.g., Eberlein v. United States, 257 U.S. 82 (1921); 
Keim v. United States, 177 U.S. 290 (1900); De Fimo v. 
McNamara, 109 U.S. App. D.C. 301, 287 F.2d 339 (1961) ; 
Ellis v. Mueller, 108 U.S. App. D.C. 174, 280 F.2d 722, cert. 
denied, 364 U.S. 883 (1960); Hofiund v. Seaton, 105 U.S. 
App. D.C. 171, 265 F.2d 363 (1959); Hargett v. Swmmer- 
field, 100 U.S. App. D.C. 85, 243 F.2d 29, cert. denied, 353 
U.S. 970 (1957); Green v. Baughman, 100 U.S. App. D.C. 
187, 243 F.2d 610 (1957), cert. denied, 355 U.S. 819 (1958) ; 
Saggau v. Young, 100 U.S. App. D.C. 3, 240 F.2d 865 
(1956) ; Boyland v. Quarles, 98 U.S. App. D.C. 337, 235 F.2d 
834. (1956); Wagner v. Higley, 98 U.S. App. D.C. 291, 235 
F.2d 518, cert. denied, 352 U.S. 836 (1956) ; Keyton v. An- 
derson, 97 U.S. App. D.C. 178, 229 F.2d 519 (1956); 
Benenati v. Young, 95 U.S. App. D.C. 121, 229 F.2d 383 
(1955); Williams v. Cravens, 93 U.S. App. D.C. 380, 210 
F.2d 874 (1954); Kohlberg v. Gray, 93 U.S. App. D.C. 97, 
207 F.2d 35 (1953); Blackmon v. Lee, 92 U.S. App. D.C. 
268, 205 F.2d 13 (1953) ; Bailey v. Richardson, 86 U.S. App. 
D.C. 248, 182 F.2d 46 (1950), aff’d by an equally divided 
court, 341 U.S. 918 (1951) ; Levine v. Farley, supra. These 
cases proceed from the fundamental doctrine that the re- 
moval power is incidental to the executive power of ap- 
pointment in the first instance and is uninhibited except for 
express statutory restrictions placed upon the executive by 
the Congress in fulfillment of its share of responsibility for 
an efficient public service. Cafeteria Workers v. McElroy, 
367 U.S. 886, 896 (1961); United Public Workers v. 
Mitchell, 330 U.S. 75, 99, 103 (1946); Myers v. United 
States, 272 U.S. 52, 117, 119 (1926); Burnays v. United 
States, 252 U.S. 512 (1920); Ex parte Curtis, 106 U.S. 371, 
373 (1882); Ex parte Hennen, 13 Pet. 230, 258-9 (1839) ; 
Bailey v. Richardson, supra, 86 U.S. App. D.C. at 259-60. 
As previously stated, appellant here could not and does 
not contend that his discharge runs up against the express 
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congressional restriction contained in § 14 of the Veterans’ 
Preference Act, that non-probationary civil service em- 
ployees like appellant be discharged only for ‘‘such cause 
as will promote the efficiency of the service.’? He has had 
his due process on that issue before the Civil Service Com- 
mission and its findings and conclusions are here final. 
Rather, appellant’s argument is that, notwithstanding that 
his removal will promote the efficiency of the service within 
the meaning of § 14, Congress has carved out from under 
§ 14, as grounds which would otherwise be valid for dis- 
charge under that provision, certain activities which em- 
ployees may engage in without fear of discrimination or 
reprisal in the form of adverse personnel action. This, says 
appellant, Congress has done in §6(c) of the Lloyd- 
LaFollette Act, supra, p. 13; and he maintains that the 
conduct with which he is charged here and which served as 
basis for his removal comes within the ambit of the activi- 
ties which Congress has singled out for protection. 

Thus the issues in the case are narrow. The first is 
whether § 6(c) of the Lloyd-LaFollette Act, properly read, 


immunizes appellant from removal on account of the con- 
duct he is charged with. The second is, if such conduct is 
not protected by the Lloyd-LaFollette Act, whether it is 
precluded from being considered as grounds for discharge 
by the First Amendment to the Constitution. We treat 
them in that order. 
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I 


APPELLANTS DISCHARGE FROM THE POSTAL SERVICE IS NOT IN 
VIOLATION OF §6(c) OF THE LLOYD-LAFOLLETTE ACT 


Although appellant’s account of the historical and legis- 
lative background of the Lloyd-LaFollette Act (Br. at 7-10) 
is not totally lacking in relevancy,” this is a case for apply- 
ing the canon of construction espoused by Mr. Justice 
Frankfurter’s wag acquaintance who said, ‘‘when the legis- 
lative history is unclear, go to the statute.’’ Greenwood v. 
United States, 350 U.S. 366, 374 (1956). 


21 Through the legislative history appellant attempts to demonstrate the 
broad proposition that ‘‘traditional lawful union activity, short of a strike or 
concerted refusal to perform duties, is within the ambit of activities insulated 
by that Act’? (Br. at 5). Putting aside the intriguing problem of what Con- 
gress might have considered as ‘‘traditional lawful union activity’? in the year 
1912, portions of the legislative history do not sustain appellant’s latitudinarian 
construction, Senator Bourne of Oregon set forth the position of the Post 
Office Department by reading on the Senate floor an extract from a letter from 
the Postmaster General, 48 Cone. Rec. 10676 (1912): 


“<The language of the proviso in Section 6 is equivalent to an invitation 
to postal employees to organize for the purpose of securing compliance 
with and demands for improvements in conditions in the hours of labor 
and compensation therefor, cither through Congress or the Post Office 
Department. That it is intended that this legislation shall make it possible 
for organization of postal employees to embarrass and hamper the opera- 
tion of the service in any city throughout the country * * ° is inconceiv- 
able * * *.’? [Emphasis supplied.] 


Later in the Senate debates, Senator LaFollette undertook to allay fears 
that the Act would impinge upon employee freedom on the one hand and the 
efficiency of the postal service on the other. At 48 Cona. Rec. 10732-3 (1912), 
he said: 

“¢Tt does not compel the employees to join any particular organization or 
any organization at all; it simply protects them in their right to join in 
any society, association, club, or other form of organization the same as 
every other citizen does. 

‘The postal employee is at all times responsible to the head of the 
department and subject to disciplinary action for any violation of rules 
or regulations, whether he be a member of an organization or not * * * 

‘<Mr. President, I believe that the provisions of Section 6 of the House 
bill are wholesome; I believe that they will make for good order and good 
service in the Post Office Department; I believe that they will be conducive 
to contentment in the service, and that they will afford an orderly means 
for these men to make their grievances known, both to the department and 
to Congress, to secure the removal of any injustice under which they may 
be suffering. * * *’’ 

[Emphasis supplied.] 


21 


A. Section 6(c) of the Lloyd-LaFollette Act affords protection 
against removal of a postal employee in reprisal for his mem- 
bership in a non-prohibited employee organization or for 
his presentation, alone or with others, of any grievance or 
grievances to the Congress or any Member thereof; it does 
not afford such protction for such other concerted activities 
as the employee may participate in. 

The statute involved is clear on its face. Section 6(c) of 
the Lloyd-LaFollette Act sets forth just two things that 
‘«shall not constitute or be cause for * * * removal’’ of a 
postal employee from the service: (1) ‘‘Membership’’ in a 
non-prohibited organization of postal employees,” and (2) 
‘“‘the presenting’? by any person or groups of persons in 
the postal service ‘‘of any grievance or grievances to the 
Congress or any Member thereof * * *.’’ §6(¢), supra, 
p. 13. ‘‘The language of this provision indicates that it 
had the narrow purpose of prohibiting discrimination 
against a federal employee because of membership in an 
organization which did not impose an obligation to strike 
against the government.”’ Railway Mail Ass’n v. Corsi, 326 
U.S. 88, 97 (1945). ‘‘The statute makes no reference to 
actively promoted publicity or to any publication of griev- 
ances other than communications to public officials.’’ 
Levine v. Farley, 70 App. D.C. 381, 385, 107 F.2d 186 
(1939), cert. denied, 308 U.S. 622 (1940). 

Though the statute thus does not expressly provide that 
postal employees are protected in the exercise of a right to 
participate in concerted activities other than petitioning 
Congress for redress of grievances, such as the publicizing 
of grievances in the manner shown by this record, appellant 
contends that such right is implicit in the accorded right of 
mere ‘‘membership’’ in a postal employee organization 
(Br. at 7). To demonstrate this proposition, appellant 
turns to the Labor Management Relations Act, 1947—a 
statute which he characterizes as ‘‘related labor legisla- 


22 By a ‘‘non-prohibited organization of postal employees,’’ we mean, of 
course, an organization ‘‘not affiliated with any outside organization imposing 
an obligation upon them to engage in any strike, or proposing to assist them 
in any strike against the United States * * *.’’ § 6(c), supra, p. 13. The 
character of appellant’s labor organization, the PWU, is not here in igsue. 
See supra, pp. 4-5. 
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tion” (Br. at 5) notwithstanding that the Congress has 
expressly excluded the United States qua ‘cemployer’’ from 
the coverage of that Act. See Labor Management Relations 
Act, 1947, ch. 120, title V, §501(3), 61 Stat. 161, adopting 
by reference National Labor Relations Act §2(2), supra, 
p. 13. Appellees submit that the federal laws governing 
labor-management relationships in the non-governmental 
sphere have no conceivable direct application to this case. 
It is therefore irrelevant that the words ‘‘membership in 
a labor organization’? as employed in §8(a)(3) of the 
Labor Management Relations Act have been construed by 
the Supreme Court to include ‘‘participation in union 
activities as well as * * * adhesion to union membership.”’ 
Radio Officers’ Union v. NLRB, 347 US. 1%, 39-40 (1954) 
(cited Br. at 7). ‘‘The tendency to assume that a word 
which appears in two or more legal rules, and so in con- 
nection with more than one purpose, has and should have 
precisely the same scope in all of them, runs all through legal 
discussions. It has the tenacity of original sin and must 
constantly be guarded against.’’ Cook, Tue LocicaL aNnD 
Lecat Bases of THE CoyFuict or Laws 159 (1942), cited 
approvingly in CAB v. Delta Air Lines, Inc., 367 U.S. 316, 
328 (1961), and in UNA Chapter, Flight Engineers’ Int’l 
Ass’n, AFL-CIO v. National M ediation Bd., U.S. App. 
D.C. ——-, —, 294 F.2d 905, 909 (1961), cert. denied, 368 
U.S. 956 (1962). 

It may be conceded that in the context of the Lloyd- 
LaFollette Act the word ‘‘membership’’ may mean more 
than just the voluntary listing of a person’s name on an 
organization’s rolls. Cf. Scales v. United States, 367 U.S. 
203 (1961); Yates v. United States, 354 U.S. 298 (1957); 
Rowoldt v. Perfetto, 355 U.S. 115 (1957) ; Galvan v. Press, 
347 U.S. 522 (1954). Certainly the protection accorded 
‘membership’? in a postal employee organization by the 
Lloyd-LaFollette Act would extend to, and hence preclude 
employee discharges based on, such immediate and funda- 
mental incidents of membership as payment of dues, at- 
tendance at meetings, voting and other participation in 
the internal management of the organization, candidacy for 
and holding of officerships, and the like. And the right to 
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join an organization without fear of reprisal would doubt- 
less embrace the right to form one in the first place. But 
appellant’s contention that the right to organization ‘‘mem- 
bership’’ includes additionally the right to participate in 
all ‘‘traditional lawful union activity, short of a strike or 
concerted refusal to perform duties’? (Br. at 5), rather 
than being reinforced by the Labor Management Relations 
Act, 1947, is refuted by that Act when it is laid alongside 
the Lloyd-LaFollette Act. For §7 of the Labor Manage- 
ment Relations Act, 1947, supra, pp. 13-4, in addition to 
granting employees ‘‘the right to self-organization, to form, 
join, or assist labor organizations,’’ protects them also in 
the right ‘‘to bargain collectively through representatives 
of their own choosing and to engage in other concerted ac- 
tivities for the purpose of collective bargaining or other 
mutual aid or protection * * *’’ [emphasis supplied]. Un- 
less the Congress is to be accused of redundancy in its 
draftsmanship, it is clear from the language of §7 that the 
mere right ‘‘to form, join, or assist labor organizations”’ 
does not in and of itself embrace the right ‘‘to engage in 
other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection’’; otherwise 
the ‘‘other concerted activities’? clause would have been 
unnecessary. In marked contrast, §6(c) of the Lloyd- 
LaFollette Act speaks only of ‘‘membership’’ and guaran- 
tees employee freedom in the exercise of but a single con- 
certed activity: ‘‘the presenting * * * of any grievance or 
grievances to the Congress or any Member thereof * * *.”’ 
§6(c), supra, p. 13. See the lower court’s discussion at 
J.A. 67-68. 

Nor can appellant derive any comfort, as he seeks to do 
(Br. at 7 n. 1), from the provisions of E.0. No. 10988, ¢ 1(a), 
supra, p. 15—an executive order which incidentally did not 
come into force until after this appeal had been noted. 
Therein the President has promulgated his own working 
definition of the ‘‘membership’’ rights in the exercise of 
which all government employees shall hereafter have pro- 
tection. Appellant quotes only a portion of it; the pertinent 
language in its entirety provides: 


24 


Section 1. (a) Employees of the Federal Government 
shall have, and shall be protected in the exercise of, 
the right, freely and without fear of penalty or re- 
prisal, to form, join, and assist in any employee or- 
ganization, or to refrain from any such activity. Ex- 
cept as hereinafter expressly provided, the freedom of 
such employees to assist any employee organization 
shall be recognized as extending to participation mm the 
management of the organization and acting for the 
organization in the capacity of an organization repre- 
sentative, including presentation of its views to officials 
of the executive branch, the Congress or other appro- 
priate authority. * * * 

[Emphasis supplied.] 


The above order does not protect government employees in 
the exercise of all ‘‘traditional lawful union activity, short 
of a strike or concerted refusal to perform duties”? (Br. at 
5). To the contrary, the inclusion of the words ‘‘to form, 
join, and assist in any employee organization,’’ borrowed 
as they obviously are from §7 of the Labor Management 
Relations Act, 1947, supra, coupled with omission of lan- 
guage even remotely resembling the ‘‘other concerted 
activities’? clause of §7, renders inadmissible any conten- 
tion that the President has now accorded government em- 
ployees the same degree of protection in the exercise of 
‘other concerted activities,’ short of striking, that non- 
governmental employees enjoy. Moreover, E.0. No. 10988 
is explicit in what it intends the right ‘‘to assist any em- 
ployee organization’”’ to extend to: (1) ‘‘participation in 
the management of the organization’’—which is an imme- 
diate and fundamental incident of mere ‘“¢membership’’; 
(2) ‘‘acting for the organization in the capacity of an 
organization representative’’—which is indispensable to 
the exercise of the protected concerted activity (3) ‘‘pre- 
sentation of its views to officials of the executive branch, 
the Congress, or other appropriate authority.’’ Like the 
Lloyd-LaFollette Act, 1.0. No. 10988 nowhere makes ref- 
erence ‘‘to actively promoted publicity or to any publica- 
tion of grievances other than communications to public 
officials.’’ Levine v. Farley, 70 App. D.C. 381, 385, 107 F.2d 
186 (1939), cert. denied, 308 U.S. 622 (1940). 
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That such activities are not protected by the Lloyd- 
LaFollette Act is the precise holding of Levine v. Farley,— 
a case upon which appellant, for some mysterious reason, 
chiefly relies (Br. at ii). Since appellant reads that case 
(Br. at 6) as ‘“‘inferring’”’ [sic] that all “lawful union 
activity’? is insulated from adverse personnel action, the 
facts of that case and the opinion of this Court should be 
scrutinized in some detail. Levine, a member of the Na- 
tional Federation of Post Office Clerks, A.F. of L., a non- 
prohibited postal employee organization, had been elected 
by his local to serve on a seven-man committee to seek 
reinstatement of an employee whose dismissal from the 
postal service, it was resolved and alleged by the union, had 
been discriminatory. Levine participated not only in the 
sending of the local’s resolution to the proper postal 
authorities, but also in forwarding and having published in 
certain newspapers of general circulation a press release 
covering the factual allegations of the resolution. Levine’s 
discharge was sought and effected on the grounds that his 
conduct in composing, aiding, and abetting in the prepara- 
tion and publication of untruthful statements contained in 
the press release was unbecoming to a postal employee and 
tended to bring the Post Office Department into disrepute. 
The appellant in this case says that ‘‘on the record in that 
case it appeared that plaintiff [Levine] had acted on his 
own’? (Br. at 6) ; but according to the opinion of this Court, 
70 App. D.C. at 385: ‘‘His [Levine’s] defense was that no 
member of the [union local’s] committee opposed the plan 
of publicizing its grievances in the newspapers and that 
the final drafts were made only after careful discussion and 
deliberation.’? This defense was undeniably accepted as 
true for purposes of this Court’s decision; that is, it was 
assumed by the Court that Levine’s publicity had been an 
integral part of concerted activities undertaken by the 
organization local for the purpose of securing reinstate- 
ment of the discharged employee. 

The following portions of this Court’s opinion make that 
clear, 70 App. D.C. at 385: 

Petitioner insists that the statute [§6 of the Lloyd- 
LaFollette Act] was violated because, as he claims, he 
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acted as a member of the association of clerks in pre- 
senting to the proper authorities of government the 
wrongful action of the Postmaster at New York in the 
removal of a former clerk, a member of the association. 
But we think this is not so clearly shown as to justify 
judicial intervention. [Emphasis supplied.] 


Appellant, torturing the English language so as to make the 
opinion say what it obviously does not mean, seeks to estab- 
lish (Br. at 6) that the antecedent of the emphasized word 
‘this’? in the sentence ‘‘But we think this is not so clearly 
shown, ete.,”’ is Levine’s factual claim that ‘‘he acted as a 
member of the association of clerks, ctc.”’ But the Court’s 
“this”? plainly referred back not to Levine’s factual claim, 
that ‘‘he acted as a member of the association of clerks, 
etc.,’’ but to his legal claim, viz., that ‘‘the statute [$ 6(c) 
of the Lloyd-LaFollette Act] was violated.’? The Court 
meant to say, ‘‘But we think that a violation of the statute 
igs not so clearly shown as to justify intervention,’’ as is 
apparent from what follows in the opinion: 


The matter contained in the resolution, if those 
who participated in its preparation believed it to be 
true, was undoubtedly a proper subject to bring to 
the attention of the postal authorities and the Con- 


gress. 


That being so, it was irrelevant whether Levine, in pre- 
senting a grievance to the postal authorities and the Con- 
gress, had acted on his own or as & member of the associa- 
tion; if that was all Levine had been charged with, judicial 


intervention would have been justified in any event. But 
the Court continued: 


But the charge against petitioner and the ground 
stated for removal made no mention of the prepara- 
tion of the resolution or of the fact that copies were 
sent to the postal authorities and the Congress. The 
offense was the publication of false statements in the 
newspapers, and on this charge petitioner was tried 
precisely according to the terms of the statute. His 
defense was that no member of [union local’s] com- 
mittee opposed the plan of publicizing its grievances 
in the newspapers and that the final drafts were made 
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only after careful discussion and deliberation. The 
statute makes no reference to actively promoted pub- 
licity to or any publication of grievances other than 
communications to public officials. Obviously, there- 
fore, if the charges against postal officials were false, 
publication in the newspaper for the purpose of in- 
timidation or of bringing pressure to bear on officials 
whose duty it was to preserve the efficiency of the 
service, was conduct tending to disrupt the service; 
and in this view the only question for decision is 
whether a court may go behind the official findings of 
the public authorities and try the questions of fact all 
over again. We think the rule is that this cannot be 
done. [Emphasis supplied.] 


From the Court’s opinion, it is impossible but to con- 
clude that its holding is (1) that the Lloyd-LaFollette Act 
immunizes from discharge an employee who, acting either 
alone or in concert with others, brings grievances to proper 
postal authorities or to the Congress, but (2) that the 
Lloyd-LaFollette Act does not grant similar immunity to 
the outside publication of such grievances, notwithstand- 


ing that publication has been authorized and participated 
in by postal employees acting in concert through a non- 
prohibited employee organization. The second part of the 
holding covers this appellant’s case like a glove. 

All this is not to say that an employee’s engagement in 
concerted activities that do not fall within the ambit of 
protection afforded by the Lloyd-LaFollette Act will neces- 
sarily require or even permit his removal in every such 
case. Under both §6(a) of the Lloyd-LaFollette Act and 
$14 of the Veterans’ Preference Act, non-probationary 
classified employees may not be removed ‘‘except for such 
cause as will promote the efficiency of the service.’? Ob- 
viously, there is a wide range of concerted activities that 
employees may wish to engage in, and do in fact engage 
in, which do not in any way impinge upon the efficiency 
of the service. Conceivably postal employee organizations, 
in an effort to enlist public support for their legitimate ob- 
jectives, may be able to engage in publicity in a manner 
other than that illustrated by this record; for it is unlikely 
that rational, honest, and orderly presentation of their 
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viewpoint to the public will injure the reputation of the 
Post Office Department and its officers. But that is not 
this case: appellant’s conduct has been found such that 
his removal will promote the efficiency of the service, and 
that finding is here unchallenged. 


B. Appellant was not removed from his position because of his 
membership in a non-prohibited employee organization or 
because of his presentation of any grievance or grievances 
to the Congress or a Member thereof. 

Plainly appellant’s discharge was not based, either in 
whole or in part, upon the first ground that §6(c) pre- 
cludes from constituting ‘‘cause”’ for removal: ‘‘member- 
ship’”’ in a non-prohibited employee organization. Appel- 
lant’s mere ‘‘membership’’ in the PWU was not so much 
as mentioned in either the charges initially served upon 
him (J.A. 10-14), the discharge letter (Gov’t Ex. A [Ex. 
3]), the findings and recommendations of the Regional Di- 
rector (J.A. 26-42), or the ultimate decision of the Board 
of Appeals and Review (J.A. 42-47). Rather, the charges, 
and the reasons given for sustaining them, rested in terms 
upon concrete, overt acts engaged in by appellant (organiz- 
ing, directing, and participating in the demonstration), and 
upon specific utterances (the placards, leaflets, and press 
release) for which appellant, by reason of the degree of 
his direction and participation, can justly be held re- 
sponsible. As already shown, these activities, as they go 
beyond the immediate incidents of mere ‘¢membership’’ 
in an employee organization, are not protected by the 
Lloyd-LaFollette Act; and appellant is completely unable 
to point to anything in this record that would reveal an 
ulterior purpose on the part of the Post Office Department 
to use appellant’s participation in the demonstration as an 
excuse to take reprisal against him for that ‘‘membership.”’ 
Cf. Washington v. McGrath, 86 U.S. App. D.C. 348, 182 F.2d 
375 (1950), aff’d by an equally divided court, 341 U.S. 923 
(1951). See also Levine v. Farley, supra. Nor is it con- 
ceivable that such an ulterior motive existed. As far as 
the record shows, appellant had been a member and officer 
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of his PWU local long before the demonstration in ques- 
tion, yet no action was taken against him for such mem- 
bership during all that time. It was the demonstration, 
and only the demonstration, that triggered his removal; 
causal relationship between his mere ‘‘membership’’ in the 
PWU and his removal is totally lacking. See Railway Mail 
Ass’n v. Corsi, 326 U.S. 88, 95 (1945): the Lloyd-LaFol- 
lette Act has ‘‘the narrow purpose of prohibiting discrimi- 
nation against a federal employee because of membership 
in an organization of employees * * *’? [Emphasis sup- 
plied]. 

Nor was appellant’s discharge based, either in whole or 
in part, upon the second ground that §6(c) rules out of 
consideration as a reason for discharge: ‘‘the presenting 
* * * of any grievance or grievances to the Congress 
or any Member thereof.’’? Appellant insists that the 
methods of persuasion here used by him were ‘‘for the pur- 
pose of obtaining Congressional action’’ (Br. at 10, citing 
J.A. 64). But the record at the place cited (J.A. 63-64), 
containing the objectionable press release, says only: ‘‘We 
want; * * * (10) A full Congressional investigation of the 
Post Office Department’s Employee Relations.’? At a 
prior place in the same press release, it said: ‘‘* * * this 
appeal to the American People is our last resort. We have 
appealed to the Postal Service and the Congress of the 
United States. Both methods have failed us.’’ By no 
stretch of the imagination can the distribution of this press 
release be said to constitute a ‘‘presentation’’ of grievances 
‘¢to the Congress or a Member thereof’’; if anything, the 
press release showed that Congress had already been pre- 
sented with the same grievances and treated them in a 
manner unsatisfactory to appellant and his organization. 
As found below, ‘‘The demonstration was * * * held to air 
the dissatisfaction of the appellant and his associates to the 
public’’ (J.A. 40-41). The public at large is not the Con- 
gress. Levine v. Farley, supra. 
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C. Even were § 6(c) of the Lloyd-LaFollette Act construed to pro- 
tect postal employees in the exercise of rights to participate 
in concerted activities going beyond mere “membership” in 
am employee organization and the petitioning of Congress 
for redress of grievances—righta. in short such as those 
guaranteed non-governmental employees in §7 of the Labor 
Management Relations Act, 1947—appellant’s particular con- 
duct in this case would not be protected under the §7 
decisions, 

We have already stated our view that inasmuch as the 
United States qua ‘‘employer’’ is not within the coverage 
of federal laws governing labor-management relations in 
private enterprises, such laws have no direct application 
to this case. Nevertheless, the decisional law under the 
National Labor Relations Act, as added to by the Labor 
Management Relations Act, 1947, is suggestive of the 
result that, even were appellant’s employer not the United 
States, his conduct in this case would not likely entitle him 
to reinstatement to his position. 

When the Supreme Court upheld the constitutionality 
of the Wagner Act, it took pains to emphasize that $7 


employee rights were not absolute. Thus, said the Court, in 
NLBB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 45-46 
(1938) : 


The Act does not interfere with the normal exercise 
of the right of the employer to select its employees or 
to discharge them. The employer may not, under cover 
of that right, intimidate or coerce its employees with 
respect to their self-organization, and, on the other 
hand, the Board is not entitled to make its authority 
a pretext for interference with the right of discharge 
when that right is exercised for other reasons than 
such intimidation and coercion. 


Such has been the understanding of the Board, too, from 
its very beginnings. In Harnischfeger Corp., 9 N.L.R.B. 
676, 686 (1938), and as reaffirmed in Armour & Co., 25 
N.LB.B. 989, 996 (1940), the Board in interpreting §7 
has struck a balance between employer and employee rights : 


Section 7 of the Act expressly guarantees employees 
the right to engage in concerted activities for the pur- 
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pose of collective bargaining or other mutual aid or 
protection. We do not interpret this to mean that it 
is unlawful for an employer to discharge an employee 
for any activity sanctioned by a union or otherwise in 
the nature of collective activity. The question before 
us is, we think, whether this particular activity was 
so indefensible, under the circumstances, as to war- 
rant the respondent, under the Act, in discharging the 
stewards for this type of union activity. 


The Harnischfeger-Armour cases have been cited approv- 
ingly by the Supreme Court as applicable under the pres- 
ently effective scheme of the Labor Management Relations 
Act, 1947. UAW v. Wisconsin Board, 336 U.S. 245, 255-6 
(1949). 

In that case the Supreme Court, over employee objec- 
tions based on ¢7 of the Act, upheld state board action 
which forbade union members to engage in concerted ef- 
forts to interfere with production. In its opinion it re 
viewed in extenso the decisional law under the Wagner Act 
and the legislative history of Taft-Hartley and found that 
“Congress has concurred in the view that §7 confers no 
absolute right to engage in every kind of strike or other 
concerted activity.”? The Court cited the House Confer- 
ence Report on the bill that later became Taft-Hartley, 
which was to the effect that ‘“‘The courts have firmly 
established the rule that under the existing provisions of 
section 7 of the National Labor Relations Act, employees 
are not given any right to engage in unlawful or other im- 
proper conduct ** *’’. See 336 U.S. at 260-263 n. 15. [Em- 
phasis supplied.] 

In the later case of NLRB v. Electrical Workers, 346 
U.S. 464 (1953), the Court had occasion to consider more 
directly the discharge-for-cause provisions of §10(c) of 
the Act, supra, p. 14. Again the Court reviewed Taft- 
Hartley’s legislative history and, citing from the Confer- 
ence Report, 346 U.S. at 474-5, agreed that reinstatement 
of an individual discharged for cause could not be required 
‘‘whether or not the acts constituting the cause for dis- 
charge were committed in connection with a concerted ac- 
tivity.’ Mr. Justice Frankfurter, for a dissenting mi- 
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nority id. at 480, concurred in the principle although not 
the result of the case. The majority, citing a host of 
judicial decisions id. at 474-475, summarized: 


The above cases illustrate the responsibility that 
falls upon the Board to find the facts material to such 
decisions. The legal principle that insubordination, 
disobedience, or disloyalty is adequate cause for dis- 
charge is plain enough. The difficulty arises in deter- 
mining whether, in fact, the discharges are made be- 
cause of such a separate cause or because of some 
other concerted activities engaged in for the purpose 
of collective bargaining or other mutual aid or protec- 
tion which may not be adequate cause for discharge. 
Cf. Labor Board v. Peter Cailler Kohler Co., 130 F.2d 
503. ** 


In Electrical Workers, however, the Court upheld the 
Board’s decision not to reinstate the dismissed employees. 
The facts were that the employees had engaged in peace- 
ful picketing during off-duty hours against their employer, 
a television and radio station. A group of technicians, ten 
of whom were later dismissed, sponsored or distributed 
handbills that made what the Supreme Court described as 
“ta sharp, public, disparaging attack upon the quality of 
the company’s product and its business policies, in a man- 
ner reasonably calculated to harm the company’s reputa- 
tion * * *.?? The Court said, 346 U.S. at 464: ‘‘There is 
no more elemental cause for discharge of an employee than 
disloyalty to his employer. It is * * * equally elemental 
that the Taft-Hartley Act seeks to strengthen, rather than 
to weaken, that cooperation, continuity of service and cor- 
dial contractual relation between employer and employee 
that is born of loyalty to their common enterprise.’’ 

As said before, the Wagner and Taft-Hartley Acts, in- 
tended as they are to reach only non-governmental enter- 
prises, have no direct application here; and analogies be- 
tween the desiderata of employee-employer relationships 
in private enterprise on the one hand and in government 


23 The reference is to NLEB v. Peter Cailler Kohler Swiss Chocolates Co., 
130 F.2d 503 (2d Cir. 1942), relied on also by appellant (Br. at 11). 
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on the other cannot be drawn except very roughly. But 
focussing on appellant’s conduct in this case, and keeping 
the Wagner and Taft-Hartley cases in mind, it is clear 
appellant overstepped the bounds of propriety in the course 
of the concerted activity engaged in. He abetted in mis- 
leading the public into thinking the Post Office Department 
management was itself responsible for the wages and hours 
laws and Hatch Act restrictions that the Department is 
required to enforce under statutory compulsion. He 
branded the Department as an ‘‘autocratic dictatorship’’ 
and characterized its grievance procedure as a ‘‘Kanga- 
roo Court.’? He likened one of his superiors, Mr. Ostrom, 
to Mao Tse-tung, a comparison which would be invidious 
no matter how stern a supervisor Mr. Ostrom might be in 
fact. The case might not be the same had this invective 
been hurled about in the relative privacy of a PWU meet- 
ing, or in a letter to a Member or committee of the Con- 
gress; but a clearer case of conduct tending to bring the 
Department into disrepute could not be shown than here, 
where the utterances were made on a public street and 
thereby communicated to fellow postal workers and the 
public at large—not to mention the press release, which 
was by its nature intended to reach a larger readership. 
Appellant says the press release ‘‘was well within the 
ambit of insulated activity’? (Br. at 11). He cites Cafe- 
teria Employees Union, Local 302 v. Angeles, 320 U.S. 277 
(1943), and quotes from it a statement, zd. at 295, that ‘‘to 
use loose language or undefined slogans that are part of 
the conventional give-and-take in our economic and political 
controversies—like ‘unfair’ or ‘fascist’—is not to falsify 
facts.’? But that case did not involve the question of an 
employee discharge. It involved peaceful, organizational 
picketing against a business that was conducted without 
employees; the picketers gave the impression (apparently a 
false one) that they had previously been employed there. 
A state court issued a broad injunction prohibiting the 
picketing. The Supreme Court overturned the state’s ac- 
tion under Thornhill v. Alabama, 310 U.S. 106 (1940). The 
case did not have occasion to treat with the question 
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whether a person actually employed in the business he 
was picketing might be discharged for calling his employer 
a ‘fascist’’; all it decided is that there was nothing unlaw- 
ful about organizational picketers’ using that language 
which would warrant a blanket injunction against them. 
At all events, appellees reject the notion that government 
employees, who are properly held to higher standards of 
personal conduct than the employees of any other em- 
ployer, are entitled to publicly air their grievances against 
their superiors in the language of the ‘‘conventional give- 
and-take’’ common to economic struggles in the private 
sphere and to areas of our political life where the employ- 
ment relationship is not a factor. 

Finally, we are in agreement with appellant on one thing: 
that no case arising under the Wagner or Taft-Hartley 
Act has decided that conduct similar to that engaged in 
by appellant here is unlawful in the sense it is illegal. We 
concede there was nothing illegal about the activities that 
underlay the Department’s decision to remove appellant 
from the service. But no authority has been suggested, and 
we can find none, that supports the view that a govern- 
ment employee cannot be removed from his position unless 
he does something illegal. Both the Lloyd-LaFollette Act 
and §14 of the Veterans’ Preference Act, in prohibiting 
adverse personnel action ‘‘except for such cause as will 
promote the efficiency of the service,’’ confirm by negative 
inference the inherent power of the executive branch to 
remove employees who are inefficient, incompetent, or other- 
wise unfit, for reasons of character and conduct, to retain 
their positions. Certainly employees may prove them- 
selves unfit to hold their positions by conduct that is other 
than illegal. Inefficiency—output not commensurate with 
input—is a prime example; a poor worker commits no 
illegal act. The executive agencies, with the ultimate ap- 
proval of the courts, have discharged, for example, an em- 
ployee who ‘‘failed to perform his duties in a satisfactory 
manner,’’ McGinty v. Brownell, 101 U.S. App. D.C. 368, 249 
F.2d 124 (1957), cert. denied, 356 U.S. 952 (1958); an em- 
ployee who transmitted to her superiors a letter which con- 
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tained certain ‘‘false and unfounded charges and state- 
ments which slandered and defamed, and it reflected un- 
favorably upon [her immediate superior’s] integrity, 
motives, and efficiency,’’ Keyton v. Anderson, 97 U.S. App. 
D.C. 179, 226 F.2d 519 (1956) ; an employee who had ‘‘lack 
of professional knowledge and supervisory ability; poor 
personnel management and public relations and acts of 
misconduct involving failure to carry out orders; disloyalty 
to his superiors and untruthfulness in official relations with 
other employees,” Thomas v. Ward, 96 U.S. App. D.C. 302, 
225 F.2d 953 (1955); an employee found guilty of ‘‘im- 
proper attitude toward superiors, not accepting instruc- 
tions from superiors, disrespect to supervisors, making 
statements constituting threats to superiors,’’? DeBusk v. 
United States, 132 Ct. Cl. 790 (1955), cert. denied, 350 U.S. 
988 (1956). These and many other cases too numerous to 
justify mention uphold personnel discharges based either in 
whole or in part on conduct which is in no wise unlawful. 
It is therefore oversimplification for appellant to say, as 
he does (Br. at 6), that he ‘‘was discharged for engaging 
in lawful union activity.’’? The truth is, he was discharged 
because, in the course of engaging in lawful union activity, 
he committed overt acts and sponsored concrete utterances 
which reflected so unfavorably upon the management to 
which he owed a reasonable modicum of respect and loyalty 
as to support findings that his conduct was unbecoming and 
brought the Department into public disrepute. These find- 
ings, in turn, warranted his removal for the efficiency of 
the service. Levine v. Farley, supra. 


I 


APPELLANTS DISCHARGE FROM THE POSTAL SERVICE IS NOT IN 
VIOLATION OF THE FIRST AMENDMENT TO THE CONSTITUTION 
Appellant’s First Amendment argument, which is set 

forth in just a single sentence and footnote (Br. at 11 n. 7), 

is virtually disposed of by United Public Workers v. 

Mitchell, 330 U.S. 75 (1946). That case involved the con- 

stitutionality of 49(a) of the Hatch Act, 53 Stat. 1148 

(1939), as amended, 5 U.S.C. §118i(a) (1958), which pro- 
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hibits executive employees, on pain of dismissal, from 
taking any active part in political management or political 
campaigns. As later remarked by this Court, the Hatch 
Act ‘‘was an unequivocal denial of rights of persons in 
federal employ to make political speeches’’—which all 
would agree are First Amendment rights par excellence. 
Bailey v. Richardson, 86 U.S. App. D.C. 248, 261, 182 F.2d 
46 (1950), aff’d by an equally divided court, 341 U.S. 918 
(1951). Yet the Supreme Court upheld the Act upon the 
ground that: ‘Congress and the President are responsible 
for an efficient public service. If, in their judgment, 
efficiency may best be obtained by prohibiting active par- 
ticipation by classified employees in politics as party offi- 
cers or workers, we see no constitutional objection.’’ 330 
U.S. at 99. The Court acknowledged that Congress may not 
‘cenact a regulation providing that no Republican, Jew, or 
Negro shall be appointed to federal office, or that no federal 
employee shall attend mass or take any active part in 
missionary work,’’ id. at 100; for constitutional protection 
‘¢does extend to the public servant whose exclusion pur- 
suant to a statute is patently arbitrary or discriminatory,’’ 
Wieman v. Updegraff, 344 US. 183, 192 (1952). But as 
United Public Workers demonstrates and holds, First 
Amendment rights ‘‘are not absolutes,”’ 330 U.S. at 95, and 
“for regulation of employees it is not necessary that the 
act regulated be anything more than an act reasonably 
deemed by Congress to interfere with the efficiency of the 
service,’’ id. at 101. United Public Workers thus ‘‘sets at 
rest the broad contention that Congress and the President 
may not, in the interest of efficiency, impinge upon inviolate 
rights of Government employees to free participation in 
political speech and assembly.’? Bailey v. Richardson, 
supra, 86 U.S. App. D.C. at 261. ‘‘So far as the Constitu- 
tion is concerned there is no prohibition against the dis- 
missal of Government employees because of their political 
beliefs, activities, or affiliations.’’ I bid. See also Ex parte 
Curtis, 106 U.S. 371, 373 (1882) ; Flanagan v. Young, 97 
U.S. App. D.C. 119, 121-2, 228 F.2d 466 (1955). 
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Mr. Justice Holmes’ famous statement, that ‘‘the peti- 
tioner may have a constitutional right to talk politics, but 
he has no constitutional right to be a policeman,’’ Mc- 
Auliffe v. City of New Bedford, 155 Mass. 216, 220, 29 N.E. 
517 (1892)—which is often paraphrased in modern cases, 
e.g. Joint Anti-Fascist Refugee Comm. v. Clark, 85 U.S. 
App. D.C. 255, 260, 177 F.2d 79 (1949), rev’d on other 
grounds sub nom. Joint Anti-Fascist Refugee Comm. v. 
McGrath, 341 U.S. 123 (1951)—may well be an oversimpli- 
eation of the issue. See Bailey v. Richardson, supra, 86 
U.S. App. D.C. at 273 (Edgerton, J., dissenting) ; Barsky v. 
Board of Regents, 347 U.S. 442, 472 (1954) (Douglas, J., 
dissenting). Cf. Wieman v. Updegraff, supra. The problem 
is always one of balancing and reconciling the exercise of 
constitutionally protected rights with the exercise of valid 
governmental powers. E.9. Konigsberg v. State Bar, 366 
U.S. 36 (1961); Barenblatt v. United States, 360 U.S. 109 
(1959) ; Adler v. Board of Education, 342 U.S. 485 (1952) ; 
Dennis v. United States, 341 U.S. 494 (1951); American 
Communications Ass’n v. Douds, 339 U.S. 382 (1950) ; 
United Public Workers v. Mitchell, supra. ‘‘“When particu- 
lar conduct is regulated in the interest of public order, and 
the regulation results in an indirect, conditional, partial 
abridgement of speech, the duty of the courts is to deter- 
mine which of these two conflicting interests demands the 
greater protection under the particular circumstances pre- 
sented.’? American Communications Ass’n v. Douds, supra, 
339 U.S. at 399. Interference with the efficiency of the civil 
service, a substantial societal interest, amounts, it has been 
suggested, to a ‘clear and present danger”’ of the sort held 
to justify indirect abridgment of speech that may lie at the 
source of such interference. See Joint Anti-Fascist Refu- 
gee Comm. v. Clark, supra, 85 U.S. App. D.C. at 263-4 
(Edgerton, J., dissenting; semble). Cf. Adler v. Board of 
Education, supra. 

If Congress, in the exercise of its legislative responsibil- 
ity for the efficiency of the civil service, may abridge un- 
doubted First Amendment rights to achieve that desired 
end, by like reason the executive, in the exercise of its 
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inherent removal power, is not inhibited from discharging 
employees whose conduct is considered detrimental to the 
efficiency of the service merely because such conduct hap- 
pens to consist in part of constitutionally protected utter- 
ances. The right of free speech was never intended to give 
immunity for every possible use of language, Robertson 
v. Baldwin, 165 U.S. 275, 281 (1897), and if the sanction of 
discharge is reasonably related, as it surely is here, to the 
efficiency of the service, whatever incidental abridgement 
of speech that entails is constitutionally permissible. 
Unted Public Workers v. Mitchell, supra. Especially as 
appellant does not challenge the findings that his conduct 
and utterances were such that his removal promoted the 
efficiency of the service, his claim to First Amendment pro- 
tection is untenable. 

The decision in Thornhill v. Alabama, 310 U.S. 88 (1940), 
landmark case though it may be, is only that a state may 
not constitutionally punish peaceful picketing when neither 
the aim of the picketing nor the manner in which it was 
carried out conflicted with any substantial interest within 
the power of the state to protect. If, however, the aims of 
peaceful picketers tread upon an overriding societal inter- 
est, the imposition of sanctions against that conduct does 
not involve abridgment of freedom of speech, press, or 
assembly merely because the conduct ‘“‘was in part initi- 
ated, evidenced, or carried out by means of language, either 
spoken, written, or printed.”? Giboney v- Empire Storage 
Co., 336 U.S. 490, 502 (1949). 

And on the facts of this record, it is clear that at least 
a portion of the utterances the sponsorship of which was 
charged to apellant and which served as partial basis for 
his removal was wholly outside the realm of constitution- 
ally protected speech. The press release that slyly referred 
to one of appellant’s supervisors in this language—‘‘Red 
China is not the only place having a ‘MAO.’ Orders in the 
San Francisco Post Office have been signed this way for 
years’’—can readily be characterized as ‘‘utterly without 
redeeming social importance’’ (Roth v. United States, 354 
U.S. 475, 484 (1957)), as it is devoid of any ideational con- 
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tent of the sort the First Amendment is designed to 
protect. Such speech—amounting to no more than epithet, 
personal abuse, insult—falls within the ‘‘narrowly-limited 
classes of speech, the prevention and punishment of which 
have never been thought to raise any Constitutional prob- 
lem.”? Chaplinsky v. New Hampshire, 315 U.S. 568, 571-2 
(1942); see Cantwell v. Connecticut, 310 U.S. 296, 309-10 
(1940); Rockwell v. District of Columbia, 172 A.2d 549 
(D.C. Mun. App. 1961). In Maryland Drydock Co. v. 
NLRB, 183 F.2d 538 (4th Cir. 1950), where a company was 
upheld in its forbidding the distribution on its premises of 
a union newspaper that referred to the company’s presi- 
dent as ‘‘Goosie’’ and later ‘‘as a vulture’’ and held him 
up to ridicule in doggerel verse, the court said that ‘“Free- 
dom of speech nowhere means * * * freedom to wantonly 
lampoon or insult anyone,’’ and dismissed the union’s First 
Amendment argument as ‘‘utterly lacking in merit.’’ Id. at 
541-2. And while on this record the references to the Post 
Office Department management as an ‘‘autocratic dictator- 
ship’? and to its grievance procedure as a ‘‘Kangaroo 
Court’? cannot be put in the same class of personal insult 
as the ‘‘“MAO”? utterance, these epithets are of such slight 
value in the rational exposition of ideas that our society is 
committed to foster that the contention they deserve con- 
stitutional immunity from adverse official action is likewise 
meritless. 


CONCLUSION 


Wherefore, it is submitted the judgment of the District 
Court be affirmed. 
Davw ©, ACHESON, 
United States Attorney. 


Naruan J. Pav son, 
Ewen Lee Park, 
Assorr A. Lesan, 
Assistant United States Attorneys. 
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Appellees concede that the protections of Section 6 (c) of the Lloyd-LaFollette 
Act go beyond "mere membership" and "may carry with it several immediate incidents 
thea euch as paying dues, holding office, etc.” (App.Br., 15, 22-23). Appellees’ 
reading of the Act is sufficient to require reversal. On the face of the record, appellant 
was removed not because he personally engaged in scurrilous conduct, but because as 
President of the Union, he was vicariously assumed to be responsible for the composi- 


tion and distribution of the offensive press release (Gov't. Ex. 3, JA 62-64). 


Appellees’ brief attempts to override this distinction. At various points appellant 


is characterized as an abetter or sponsor of the condemned utterances (App. Br. 34, 35). 


At other points appellees employ ambiguous language (e.g., “utterances charged to 


appellant" [Br., 17]). Elsewhere appellees abandon the facts altogether ("He branded the 


Department as an ‘autocratic dictatorship’ * * * . He likened one of his superiors, 
pe: 
| 


Mr. Ostrom, to Mao Tse-tung * * *, " [Br., 33]). But despite appellees’ extensive 
efforts to connect appellant with the composition and distribution of the offensive 
material (App. Br. 6-8, fm's 15, 16), the record fails to support the connection. This 
is why Postal Inspector Uttley was compelled to resort to the "logic" of the; law of 


conspiracy: 


"Uttley: The press release to the press and to others. I think it would 
be unreasonable indeed for us to exculpate that appellant Eustace who 
by all the demonstrable facts participated and shared in the organiza - 

tion and direction of this demonstration; it would be unreasonable indeed 
to relieve him of any responsibility for that particular portion of it, He 
was President of the union; Mr. Monroe was, I believe, Secretary~ 
Treasurer. It is unreasonable for me to believe that he knew nothing 
about this press release or the contents of it or that he could have had 
no influence over its distribution. I think in the same logic that a con- 
spirator is held liable for all of the acts of co-conspirators, it is not 
at all unreasonable to hold the appellant Eustace responsible for the 
distribution of this press release by Monroe." (JA 53). 


Appellees' counsel now joins Postal Inspector Uttley in urging that appellant's conduct 
be judged in terms of erroneous and discredited principles of criminal conspiracy 


(App. Br., 9, ftn. 18). 


i 
Prior to the adoption of Section 6 of the Norris-LaGuardia Act 29,U.S.C. §106, 


Federal Courts had sometimes held that members and officers of labor unions were 


l/ "No officer or member of any association or organization, and no association or organ- 
ization participating or interested in a labor dispute, shall be held responsible or liable 

in any court of the United States for the unlawful acts of individual officers, members, or 
agents, except upon clear proof of actual participation in, or actual authorization of , 

such acts, or of ratification of such acts after actual knowledge thereof." 


responsible for unlawful acts committed during labor disputes even where proof of individ- 
ual responsibility was absent."All that Congress sought to do [in >“opting Section 6] was 
to eliminate an extraneous dottrine that had crept into some of the decisions * * * ". 


United Brothertocc of Carpenters, etc. v. United States, 330 U.S. 395, 418-419 
2/ 
(Mr. Justice Frankfurter dissenting). 


Senator Blaine, a spokesman for the Committee on Judiciary, stated: 


"IT have this memorandum which I can refer to which gives the purpose 
of this Section 6. This is merely the application of the sound princi+ 
ples of the law of agericy to labor cases. It has become necessary 
because the Federal courts in many cases have held the union or 
members not connected with the unlawful acts responsible for those 
acts although proof of actual authorization or ratification is wholly 
lacking. 


"Now, that is the law of agency, and we want to apply that. We 
want to apply that for this reason, that if it is unjust to hold all 
members of the union responsible for the acts of its officers and 
their members merely because of such membership, similarly it 
is unjust to hold the officers responsible during the strike merely 


because they pass on questions of this kind, that an attempt is here 
made to recognize the rules of law of agency in labor cases.” (Hear- 


ings before Subcommittee of Senate Con iee on Judiciary on 
S. 1482, 70th Cong., 2d Sess., p. 763). — 


2/ The majority concurred quoting with approval the report of the Senate Committee 
on the Judiciary (S. Rep. No. 163, 72nd Cong., 1st Sess.) which stated: " * * * itis 

high time that, by legislative action, the courts should be required to uphold the long 
established law that guilt is personal, and that man can only be held responsible for the 
unlawful acts of associatates because of participation in, authorization or ratification 
of such acts." (330 U.S. 395, 406). 


3/ Emphasis supplied. 


Federal labor law (both legislative and judicial) has come a long 


way since the 


days of willy-nilly attribution and blanket responsibility. Appellees’ concept of inferen- 


tial guilt would turn back the clock. If Section 6 (c) of the Lloyd-LaFollette Act 


prohibits removal of postal employees on grounds that they are members jor officers 


of postal unions (App. Br., 15, 22-23), it must also insulate members and officers 


from the inference that they are vicariously liable for the acts of their fellow union 


members. 


CONCLUSION 


By reason of the foregoing, the decision below should be reversed 
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